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DR. RACHNA GUPTA

ST/52134, 52135/2019

1. The present order disposes of two appeals filed by M/s

Hindustan Zinc Limited assailing a common order in appeal. The
details are as follows:
Sr. | Appeal No. SCN OoIOo OIA Service
No. Tax
Demand
1 ST/52134/2019 | C. No. | No. 32/2018- | No. 383 - | Rs.
IAR/1862/Gr. (ST) Dy. | 384(CRM)ST/IDR/2019
29/ Commissioner | dated 24.4.2019 | 45,84,626
UDR/2016- (Demand) passed by Ld.
2017/4 dated | dated Commissioner
8.2.2018 6.8.2018 (Appeals), Central
passed by Ld. | Excise & CGST
2013-14 to | Deputy Jodhpur, Rajasthan
Commissioner,
2015-16 Central Excise
& CGST
Division-G,
Chittorgarh
2. ST/52135/2019 | C. No. |No. No. 383 - | Rs.
IV(16)ST/SCN/ [39/2018(ST) - | 384(CRM)ST/IDR/2019
14/2018/800 AC (demand) | dated 24.4.2019 | 11,34,779
dated dated passed by Ld.
26.4.2018 15.11.2018 Commissioner
passed by Ld. | (Appeals), Central
April, 2016 to |Assistant Excise & CGST
June, 2017 |Commissioner, | Jodhpur, Rajasthan
(upto June, [Central Excise
2018) & CGST
Division-G,
Chittorgarh
2. The facts relevant for present adjudication, in brief, are as
follows: The appellants are engaged in the manufacture of zinc lead

ingots, copper sulphate solutions, HZP dust etc. During the course of

the audit of the appellant’s record, the department observed that the

appellant has booked income on account of SD/EMD forfeited and

fine/ penalties recovered from the contractors.

The department

formed the opinion that the said amount is received for agreeing to
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the obligation to refrain from an act, or to tolerate an act or a
situation or to do an act which is amount to ‘Declared Service’ in
terms of Section 66 E(e) of the Finance Act, 1994 and the that said
service is liable to taxed. Accordingly, the respective SCN proposing
such demand as mentioned in the above table were issued to the
appellants for the period as mentioned in said table itself. The
original adjudicating authorities confirmed the respective demand
along with the interest and the appropriate penalties vide the
respective orders as mentioned above in the table. The appeal
against these orders in original has been rejected vide the common

order-in-appeal no. 283-284/2019 dated 24.04.2019.

3. Being aggrieved the appellant is before this Tribunal.

4. Learned counsel for the appellant has mentioned that the
amount recovered by the appellant is not a consideration as for an
amount to qualify as consideration there has to be ‘quid pro quo’ or
an “activity for such consideration”. However, the appellant has not
undertaken any activity against the recovery of amounts in question.
Hence, there is no element of ‘service’ which is defined under section
65B (45) of the Finance Act. The activity has wrongly been taxed
under section 66E(e) of Finance Act. The disputed amounts are
nothing but the penal charges which have been recovered by the
appellant with the intention to make good the losses and to also act
as a deterrent to ensure that buyer or supplier do not violate the

terms of contract any further.
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5. It is submitted that this issue is no longer res integra its sands
decided in an appellant’s own case. The order-in-appeal under
challenge has ignored such previous decisions, hence the impugned

O-I-A is prayed to be set and appeal is prayed to be allowed.

6. Learned authorized representative has conceded the earlier
decisions in favour of the assessee, however, has reiterated the

findings arrived at by the Commissioner (Appeals)

7. Having heard both the parties. We observe that the issue

involved in the present case is:

“Whether the income received as “forfeiture of security Deposit/
Earnest Money Deposit” and “Fine penalties recovered from
contractors” by the appellant is a taxable declared service under

section 66E of the Finance Act, 1994 and liable to service tax.”

8. We have also perused the decisions relied upon by the
appellant. We observe that this Tribunal in the case of South
Eastern Coal Fields Ltd. vs. CCE & ST, Raipur reported in 2021
(55) GSTL 549 has considered the same issue as above. It has

already been held as follows:-

“There is marked distinction between “conditions to a contract”
and “considerations for the contract”. A service recipient may be
required to fulfill certain conditions contained in the contract but
that would not necessarily mean that this value would form part of
the value of taxable services that are provided. Hence, payment of
the impugned ,compensation charges” in the present case merely
amounts to fulfillment of the condition envisaged in Para No. 6.5.3
of the Agreement dated 12-7-2011 and not consideration for the
said contract [Agreement dated 12-7-2011].

12.Further, the issue of leviability of Service tax on penalty,
liquidated damages, compensation, forfeiture amounts,
cancellation charges etc. stands settled by various
pronouncements wherein it has consistently been held that the
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said amounts recovered as charges for breach or non-compliance
of contractual terms and conditions cannot be construed as
~consideration” for ,refraining or tolerating an act” and were thus
not leviable on Service Tax in terms of Section 66E(e) of the
Finance Act, 1994. Reliance in this regard is placed on the
following decisions :

(i) M/s. K.N. Food Industries Pvt. Ltd. v. Commissioner of CGST &
Central Excise, Kanpur [2019-VIL-731-CESTAT-ALH-ST] wherein it
was held that if a contract provides for an eventuality which is
uncertain and also remedy if that eventuality occurs, such charges
made towards making good the damages, losses or injuries
arising from unintended events cannot be considered to be the
payments for any services under Section 66E(e) of Finance Act,
1994.

(ii) M/s. Monnet Ispat & Energy Ltd. v. CCE & ST, Raipur [2018
(9) TMI 1514] - while deciding whether Service Tax liability arises
on the UI Charges received by the Company in terms of Section
66E(e) of the Finance Act, 1994, the Court held that UI Charges
have been received by the Appellant only in those cases where the
buyer has drawn more electricity than what was scheduled for him
and does not amount to consideration for declared service.

(iii) 7 ST/51462 /2019 M/s. Lemon Tree Hotels v. Commissioner,
GST, Central Excise & Customs - 2020 (34) G.S.T.L. 220 (Tri. -
Del.)/[2021] 127 taxmann.com 247 (New Delhi - CESTAT) [2019
(7) TMI 676] wherein it was held that ,cancellation charges”
collected in lieu of cancellation of booking of hotel room does not
attract Service Tax in terms of Section 66E(e) of the Finance Act.

(iv) In M/s. South Eastern Coalfields Ltd. v. CCE & ST, Raipur
[supra]-The Tribunal held that the view taken by the Principal
Commissioner that penalty amount, forfeiture of earnest money
deposit and liquidated damages have been received by the
Appellant towards “consideration” for “tolerating an act” leviable
to Service Tax under Section 66E(e) of the Finance Act cannot be
sustained and also relied on the following decisions of the Hon"ble
Supreme Court :

(a) Commissioner of Service Tax v. M/s. Bhayana Builders (P.)
Ltd. [2018 (2) TMI 1325] = 2018 (10) G.S.T.L. 118 = [2018] 91
taxmann.com 109/66 GST 320 wherein the Apex Court observed
that any amount charged which has no nexus with the taxable
service and is not a consideration for the service provided does
not become part of the value which is taxable under the Finance
Act.

(b) Union of India v. International Consultants and Technocrats
[2018 (10) G.S.T.L. 401 (S.C.)] - since Service Tax is with
reference to the value of service, as a necessary corollary, it is the
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value of the services which are actually rendered, the value
whereof is to be ascertained for the purpose of calculating the
Service Tax payable thereupon.

(v) M/s. M.P. Poorva Kshetra Vidyut Vitran Co. Ltd. v. Principal
Commissioner CGST and CE, Bhopal [2021 (2) TMI 821]/2021
(46) G.S.T.L. 409 (Tri. - Del.), wherein the ratio of the decision in
the case of M/s. South Eastern Coalfields (supra) was followed
and the order confirming the demand of Service Tax on the
amount collected towards liquidated damages and theft of
electricity was set aside.”

0. From the perusal of these decisions it becomes abundantly clear
that the issue of considering a forfeited amount as an amount of
consideration towards declared services stands already settled in
favour of the assessee. The same is already held to not to be the
consideration towards rendering declared service defined under
section 66E(e) of the Finance Act, 1944. In fact the cancellation of
contract itself is held to not to be a service. We find no reason to

differ from these findings.

10. We further observe that department also vide Circular
No0.214/1/2023-ST dated 28th February, 2023 has clarified about
leviability of service tax on the declared services, “agreeing to the
obligation to refrain from an act or to tolerate an act or a situation, or
to do an act” under clause (e) of section 66E of Finance Act, 1994 and
has clarified that the activities contemplated under section 66 E (e)
i.e. when one party agrees to refrain from an act or to tolerate an act
or a situation, or to do an act, are the activities where the agreements
specifically refers to such an activity and there is a flow of
consideration for this activity. The decision of this Tribunal in the
case of Dy. General Manager (Finance), Bharat Heavy Electricals

Limited in appeal No.50080 of 2019 wherein the earlier decision of the
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Tribunal in the case of M/s. South Eastern Coalfields (supra) was dealt

with, has been referred in this Circular.

11. The Board has decided to not to file any appeal against the
decision in M/s. South Eastern Coalfields (supra). The said decision
has also been upheld by Hon’ble Supreme Court vide its order dated
11.07.2023 passed in the case of Commissioner of Central Excise and
Service Tax vs. South Eastern Coal Fields Limited in Civil Appeal No.

2372/2021.

12. In appellant’s own case vide Final order No. 59733/2024 dated
04.11.2024, CESTAT Delhi, while relying upon the decision of South
Easter Coal (supra) has set aside the demand of service tax
confirmed on the identical allegations holding that the penalties, fines
and forfeited amounts cannot be treated as consideration towards

declared services defined under section 66 E(e) of the Finance Act.

13. In light of this discussion, we observe that adjudicating
authorities below have ignored the earlier decisions. Hence, the act
of the authority is held to be an act of judicial indiscipline. The
authorities below are warned to be careful in future. Such an order of
reflecting judicial indiscipline is otherwise not sustainable. We draw
our support from the decision in the case of Vishnu Traders vs.

State of Haryana and Others 1995 Suppl. (1) SCC 461.

“In the matter of interlocutory orders principle of binding
precedents cannot be said to apply. However, the need for
consistency of approach & uniformity in the exercise of judicial
discretion respecting similar course and desirability to
eliminate occasions for grievances of discriminating treatment
requires that all similar matters should receive similar
treatment except when factual differences require a different
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treatment so that there is assurance of consistency.
Uniformity, predictability and certainty of judicial approach.”

14. In the light of the entire above discussion the orders under
challenge in both the appeals are hereby set aside. Resultantly, both

the appeals are allowed.

[Order pronounced on 08/04/2025 ]

(DR. RACHNA GUPTA)
MEMBER (JUDICIAL)

(P. V. SUBBA RAO)

MEMBER (TECHNICAL)
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