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IN THE CUSTOMS. EXCISE AND SERVICE TAX APPELLATE TRIBUNAL.
NEW DELHI, PRINCIPAL BENCH NEW DELHI

Excise Appeals Nos.684-685/2006-Excise Branch

[Arising out  of Order-in-Appeal  No.441-442/GRM/PCK/2005  dated
30.11.2005 passed by the Commissioner of Centrai I:xcise (Appeals), Delhi-
I1]

Date of Hearing/ Decision: 25.11.2009

-2 M/s. Nutan Enterprises & Ors. ) ...Appellants
(Rep. by Shri Navin Mullick, Advocate)

CCE. Panchkula ....Respondents
{Rep. by Shri Vijai Kumar, SDR)

CORAM:  Hon’ble Mr. M. Veeraiyan, Technical Member
Hon’ble Mr. D.N. Panda, Judicial Member

- A4
/=70 £ Order No. (0.5 .70 6/ Qﬁ /Dated:25.11.2009

Per D.N. Panda:

The question before the Appellate Authority below in the present
appeals was whether the appellant, which has a manutacturing unit and
executed supply orders placed before it. was eligibie to the SSI exemption
benefit intermsof © ©  Notification No.8/2003/CFE dated 1.3.2003.
f.d. Commissioner (Appeals) in para-6 of the order came to the conclusion
that the appcilant created a bogus unit in the guise of' unit adjacent to it
called Unit No.1 and claimed notificational benefit. He has noticed that the

charges made vide show cause notice dated 11.08.2004 were not rebutted by

the appeitants.




Per Rakesh Kumar:

The Appellant manufacture Electrical Transformer
chargeable to Central Excise Duty under heading 85.04 of
the Central Excise Tariff. They supply transformers to
various State Electricity Boards. The freight is charged by
the Appellants from their buyers on averaged/equalized basis
and their invoices mention only the average freight. The
point of dispute in these two appeals is as to whether during
the period from 1.7.2000 to 1.8.03, the equalized freight
was excludible from the assessable value of the goods. The
Assistant Commissioner, Central Excise, Division-I, Bhopal
vide orders-in-original No.39/AC-1/ADJ1/2003 dt.15.9.03 and
No.14/AC-1/AD]/2004 dt.8.6.04 disallowed the deduction of
equalized freight for periods from 1.6.02 to 30.6.02 and
1.10.02 to 1.8.03 and confirmed the duty demands of
Rs.48,960/- and Rs.49,760/- respectively alongwith interest
and imposed penalty of Rs.10,000/- each under Section
25(1) of Central Excise Rules,2002. On appeal to
Commissioner(Appeals), the Commissioner(Appeals), vide
order-in-appeal No.726-727/CE/BPL/04 dt.28.10.04 upheld
the Asstt. Commissioner’s orders. It is against this order of
the Commissioner(Appeals) that these two appeals have
been filed.

2. None appeared for the Appellant while Shri B.L.Soni,

the learned DR appeared for the Department. Shri Soni,

defending the impugned order-in-appeal pleaded that during
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4.  We have heard both the sides at length on two occasions. We are
unable to satisfy from the materials on record as to the existence of the main
unit and Unit No.1 except the existence claimed in the reply to the show
cause notice showing the Registration No.ABHPVS5742NXMO001. Therefore,
it has become legal necessity for the Authoritics to come out with clear
finding as to existence thereof and Unit no.l having registration as above,
whether has any infrastructure facility for manufacture of goods. Nothing is
reflected from record as to whether there was any involvement of the Unit
No.l with the main unit. In such situation enquiry as well as examination 1s
required to be made thoroughly. The separate existence of the main unit
and unit no.1 should be brought out clearly either by physical examination
or from any other possible way of enquiry sc as to arrive at the conclusion
that the Unit No.! had infrastructure to carry out any manufacture and
whether manufacture was carried out actually. So also the infrastructural
facilitics if any exists, whether that shall make manufacture capable and
feasible. Once clear finding on all these aspects are made, manufacturing
activity whether carried out or not can be decided. We make clear that we
arc unable o understand whether fabrication order placed by L &1 requires
any machinery and infrastructure. This technical aspect is required to be

examined by the learned Adjudicating Authority.

S. Having noticed aforesaid features in the case. we are unable to
conceive as to whether claim under the Notification 8/2003-CE shall be
allowed at this stage. Therefore, it is ordain of justice to grant an oppoitunity
to the appellant to present its facts and evidence betore learned adjudicating

authority to satisty him on pleadings made by the appellant ir its reply to

show cause notice dated 26.08.2004. Since we are remanding the matter for
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. thorough examination of the materials to satisty on aforesaid aspects and

admissibility of sotificational benefit, it is icft to the Iid. Adjudicating
Authority to consider applicability of the judgements cited by the Id. SDR

as above in the course of fresh hearing of the matter.

6. With aforesaid observations, we remand the matter to the Id.
Adjudicating Authority to decide the matter afresh after granting proper
opportunity of hearing to both sides. While remanding the matter, since we
have not expresscd any opinion on merits of the case, the matter is to be

decided in accordance with law.

7. In the light of our observations as above, both the matters are
remanded to the learned Adjudicating Authority to the extent as indicated
above.

Order dictated & pronounced in open court on 25.11.2009.

{ M. Veeraiyan )
Member (Technical)

( D.N. Panda)
Member (Judicial)




