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, IN THE CUSTOMS, EXCISE & SERVICE TAX

= v APPELLATE TRIBUNAL

. West Block No. 2, R.K. Puram, New Delhi - 110 066.
Principal Bench, New Delhi

COURT NO. I

Excise Appeal No. 206-207 of 2005

[Arising out of the Order-in-Appeal No. 233-234-CE/D-11/2004
dated 29/10/2004 passed by The Commissioner of Central Excise
(Appeals), New Delhi.]

, For Approval and signature :

Hon’ble Justice R.M.S. Khandeparkar, President
Hon'ble Shri Rakesh Kumar, Member (Technical)
1. Whether Press Reporters may be aliowed to see

the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4, Whether order is to be circulated to ti:e
Department Authorities?

1. M/s Delta Aromatics Pvt. Ltd. ] Appellant

2. Dr. Sushil Khanna ] ‘
Versus

CCE, New Delhi - II ~ Respondent

Appearance

Shri R.K. Hasija, Advocate - for the appellant.

— Shri A. Khanna, Authorized Representative (DR) -~ for the
Respondent.

‘ CORAM : Hon’ble Justice R.M.S. Khandeparkar, President
\ Hon’ble Shri Rakesh Kumar, Member (Technical)
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JErpnase. Oral Order No. Q/*ﬁﬁ/jom Dtod - "

Per. Rakesh Kumar :-

The facts giving rise to these two appeals are}inj pr[éf) as

under :-

- 1.1 As per the facts narrated in the order-in-original No.

125/2004 dated 1/7/04 passed by Deputy Commissioner,
Division VII, Nehru Place, New Delhi, the Central Excise Officers
of the Jurisdictional Central Excise Division visited the appellant’s
factory situated at X-60-62, Okhla Industrial Area, Phase - II,
New Delhi on 2/7/01. Dr. Sushil Khanna, Executive Director of
the appellantf‘z company, was also present in the factory at the
time of the officer’s visit. The appellant’s faé:tory ma'nufactured
P&P medicines chargeable to Central Excise Ijuty Llnder Chapter
30 of the Central Excise Tariff Act, 1985 and they were avéiling
the benefit of exemption under SSI exemption Notification No.
9/99-CE dated 28/2/99. The appellant had taken over this factory’
on lease since 14/9/99 and had started‘manufacturing operations
in the factory w.e.f. October, 99 and they hal:l declared the
clearances of excisable goods from this factory for the period
from 1/4/99 to 13/9/99 as nil. As per Clause (V) of para ‘2’ of
the Notification No. 9/99-CE, where the 'specified goods are
cleared by one or more manufacturers from a factory, the

exemption under this notification shall apply to the aggregate




value of the clearances mentioned against each of thes;\fff serial
o Bee Belil W oo |
numbers/‘and not separately for each manufacturer and as per
Clause (vi) of para 2 of the notification, the exemption under this
notification is also subject to the condition that aggregate value
of clearances of all e>£‘cisab|e goods for home consumption by a
manufacturer from one or more factories, or from a factory by
one or more manufacturers, has not exceeded rupees three
crores in the preceding financial year. However, the Central
Excise officers found that as per the recofds of Jurisdicﬁonal
Central Excise Range, prior to 14/9/99 during the financial year
1999-2000, three units namely M/s Osca'r Healthcare Pvt. Ltd.,
(hereinafter referred to as OHPL), M/s Oscar Drugs I5vt. Ltd.,
(hereinafter referred to as ODPL) and M/s Oscar Laboratories Pvt.
Ltd., (hereinafter referred to as' OLPL) were -r'nanufacturing‘ P&P
medicines at X-60, X-61 and X-62 Okhla Industrial Area, Phase'-
II, New Delhi respectfvely and their cfombined clearances of
excisable goods specified in Notification No. 9/99-CE were Rs._
7,40,81,69.8/— (Rupees Seven Crore Forty Lakh Eighty One
Thousand Six Hundred Ninety Eight). In view of this, the officers
were of the view that the appellant were not eliQibIé: t"o.r
concessional rate of duty prescribed for various slébs under
Notificatilon No. 9/99-CE, as/if the clearances of the OHPL, ODPL
and OLPL during the period from 1/4/99 to 13/9/99 are taken
into account)the appellant had already cros;ed'the threshold limit

for concessional rate of duty and were liable to pay duty at the

tariff rate of 16%. The officers were also of the view that the

appellant while submitting their classification declaration, had not




informed the department that prior to taking over .this plant and
machinery, from these prémiseé and using same planB OHPL,
ODPL and OLPL were also manufacturing and clearing the P&P
medicines. Inquiry with Dr. Sushil Khanna, Executive Director of
the appellant company was made and, he/in his statements dated
2/7/01 and 13/2/02 stated that earlier the appellant company
was having a factory at A-110, Okhla Industrial Area, Phase-II,
New Delhi and was having Central Excise Registration)fbut there
were no clearances from that factory and fhe licence waé
surrendered on 22/3/2000, that earlier at plot No. X-60, XL61, X-
62, Okhla Industrial Area, Phase - II, New Delhi/ three units
OHPL, ODPL and OLPL respectively were operating but the same
in August 1999 were amalgamated with M/s Shimal Investment
and Trading Company, that after amalgamation, the plant—-and
machinery alongwith the workers and staff of OHPL, ODPL and
OLPL were taken on lease by the appellant company from M/s
Shimal Investment and Trading Company, that he was a Director
in OHPL, ODPL and OLPL as well as in M/s_ Shimal In\;estmé(nt &
Trading Co., that prior to taking over of plant and mééhinery of
OHPL, OLPL and ODPL, the appellant compény had aéquired the
brand names of OHPL, ODPL and OLPL, that OHPL, ODPL and
OLPL had surrendered their Central Excise licence, that on taking
over the plant and machinery aion.QV\;ith staff ‘and w‘.orkel"s of
OHPL, ODPL and OLPL on lease, the appellént cémpény éprplied
for and obtained a fresh Central Excise Registration ingeptémber
1999 and commenced production of P&P medicines of the same@

tho
brands asnof OHPL, ODPL and OLPL from October 1999 onwards ,
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that the total clearances of excisable goods frdm’the factory of
the appellant at X-60, X-61, X-62, Okhla Indust‘rfal Area, Phase-
II, New Delhi from October 1999 to March 2009;. were more than
Rs. One crore, and that during the period from:‘Sse;ptember 1999
to December 1999, there was no addition to t_he':‘existing plant

and machinery.
1.2 The Appellant company availed concessionézl rate of duty
under Notification 9/99-CE in respect of their cleafqnces during
the period from October 1999 to 6/12/9‘9 and since it appeared
that the appellant company during' this period W:ere. not eligible
for concessional rate of duty under Notification No. 9/99-CE, a
show cause notice dated 2/9/02 was issued to them as well as to
Dr. Sushil Khanna, Executive Director of the app;llant co‘mpany)
for' denying the benefit of concessional rate of duty under
Notification No. 9/99-CE dated 28/2/99 and:,:f,f recovery of
short paid duty amounting to Rs. 4,78,108/- (Rubees Four Lakh
Seventy Eight Thousand One Hundred Eight) for fﬁe period fron'ﬂ-
October 1999 to 6™ December 1999 alongwith interest 6n it at
the applicable rate under Section 11AB and also for impositfon of
penalty on the appellant company under Section 11AC as well as
under Rule 25 (1) of Central E>‘<cise Rules, "2(l)Oi a‘nd' alélo for
imposition of penalty on Dr. Sushil Khanna, ExeCL‘J“tive ISirector of
the Appellant company under Rule 26 o‘fﬂghe Central Excisé Ruleks.,

2001. .
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1.3 The Deputy Commissioner vidé order-in-original No.
125/2004 dated 1/7/04, after hea'ri‘r_lg tﬁe appellants, confirmed
the duty demand of Rs. 4,78,108/- aléngwith in.terest on this
duty at the applicable rate under Section 11AB and beside this,
imposed penalty of Rs. 4,78,108/- 'on? the appellant company
under Section 11AC of the Central Excise: Act, 1944 readwith Rule
25 (1) of Central Excise Rules, 2002 anc} penalty of Rs. 50,000/~
on Dr. Sushil Khanna, Executive Dirfe’ctor of the appellant
company under Rule 26 of Central éxcise Rule's, 12'002..' The
Deputy Commissioner confirmed the duty demanhd and imbosed
penalty under Section 11AC by holdirﬁg that theré was mis-
statement and suppression of fact wj'th intent to evade the
paYment of duty on the part of the ;ppellant and hence the
proviso to Section 11 A(1) of the Central Excise Act, 1944 aé well

as the penal provisions of Section 11AC were aftracted.

1.4 On appeal to Commiséioner (Appeals) against this order of
the Deputy Commissioner, the CCE (Appeals) vide order-in-
appeal No. 233-234/CE/D-11/2004 dated 29/10/94 upheld the

Deputy Commissioner’s order and dismissed both the abpeals.

1.5 It is against this order that these two appeals have been

filed.

2. Shri R.K. Hasija, Advocaté, the learned Counsel‘ for the

‘appellant, made the following submissions :-

|
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(i)  The appellant initially had a factory at;A-110, Okhla
Industrial Area, Phase-II,,,_New:'DeIhi for which they had
Central Excise Registration “and the _appellant were
manufacturing Ayurvedic medicine in that factory which
were fully exempt from Central Excise Duty. However, due
to lack of demand of their products, the appellant stopped
manufacturing activity in that factory since’ 13/2/98 and
surrendered the Central Excise Registration on 22/3/2000.
However, in order to'revive their busin‘ess',lthe appellant
started manufacturing activity at X-60, X-61, X-62, Okhla
Industrial Area, Phase-II, New Delhi by taking over the
factories at these three plots from M/s Shimal Investment
and Trading Company and they obtained a fresh Central
Excise Registration on 10/9/99 for this factory. The
appeliant started commercial production at this new factory
at X-60, X-61, X-62, Okhla Industrial Area, Phase-II, New
Delhi  from 4/10/99. Prior to commen;cemenlt of
manufacturing operations by the appellant at the factory
located at X-60, X-61, X-62, Okhla Industrial Area, Phase-
II, New Delhi, these premises were occupied by OHPL,
ODPL and OLPL which amalgamated with M/s Shimal
Investment and Trading Company w.e.f. 26/8/99 ,from
whom the appellant took the plant and ‘machinery on lease .
in September 1999. The appellant took these premises on
lease basis till 30" June 2004 for lease rent of Rs,
51,00,000/- (Rupees Fifty One Lakh). On starting the

- manufacturing  operations, the appellant filed a

classification declaration under Rule 173B of Central Excise
Rules, declaring various products being manufactured by
them as well as their intention to avail SSI benefit under
Notification No. 9/99-CE dated 28/2/99. The appellant were
also regularly filing R’@”—lz returns to the Department and
enclosing copies of invoices the goods sold. It is in this
background that show cause notice dated 2/9/02 was
issued to the appellant proposing to deny the bc?nefit of




concessional rate of duty under Notification No. 9/99-CE on
the ground that the cIearances made by the appellant from
October 1999 onwards are to be clubbed with - the
clearances of OHPL, ODPL and OLPL during period from
April 1999 to 13/9/99 and demanding differential duty from

- the appellant. The department’s stand is incorrect as OHPL,

ODPL and OLPL were three separate companies who were
operating separately from the premises located at X-60, X-
61, X-62, Okhla Industrial Area, Phase-II, New Delhi
respectively and all of them amalgamated with M/s Shimal
and subsequently closethheir operations. Prior to taking
over of their plant and machinery OHPL, ODPL and OLPL
had also surrendered thelr eXCIse reglstratlons with the
department.

(i) As per Clause V of para 2 of the notification/
clearances made by one or more manufacturers from the
same factory have to be taken into account for determining
the aggregate value of clearances and as per Section 2 of
Central Excise Act, the term ‘factory’ means premises
including adjoining areas where excisable goods are
manufactured or manufacturing operations in connection
with excisable goods are carried out. The factory from
which the appellant cleared the goods was X- 60, X- 61 X-
62, Okhla Industrial Area, Phase- -II, New Delhi whereas
OHPL, ODPL and OLPL were clearing excisable goods from
their respective factories located at X-60, X-61, X-62,
Okhla Industrial Area, Phase-II, New Delhi. Therefore this
is not the case where more than one manufacturer were
clearing excisable goods from the same factory, as by
virtue of amalgamation of OHPL, ODPL and OLPL with M/s
Shimal a new factory premises had come into exustence in
the premises at X-60, X-61, X-62, Okhla Industrial Area,
Phase-II, New Delhi.
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(iii) The factories of OHPL, ODPL and OLPL were separate
and distinct factories and were different from the factory of
the appellant and, tHéréfBré, there is no question of
clubbing the clearances of the appellant with the clearances
of OHPL, ODPL and OLPL.

(iv) The appellant, before commencing production, had
applied for new registration with Central Excise Department
and a registration certificate had been issued to them. If
the factory of OHPL, ODPL and OLPL were the same as the
factory of the appellant, there was no need for granting
separate registration by the Central Excise Department to

the appellant.

(v) The Tribunal in the case of CCE, Madurai vs.
Ganesh Agro Pack (P) Ltd. reported in 1996 (84) E.L.T.
471 (Tribunal), wherein the facts are similar to the facts
of the present case, has held that the clearances of the
respondent could not be clubbed with the clearances of the
previous owners of the factory.

(vi) The question of clubbing the clearances under para 2
(V) of the Notification No. 9/99-CE would arise only if more
than one manufacturer simultaneou'sly cleared the
excisable goods from the very same factory. In the 'present
case this is not so.

(vii) The show cause notice for demanding the duty for
the period from 15/10/99 to 6/12/99 had been issued on
2/9/02 by invoking extended period and alleginé.wilful mis-
statement and suppression of facts. This is  factually
incorrect, as the fact that prior to taking over the'plént and
machinery by the appellant in September 1999 frbm the
previous owners M/s OHPL, ODPL and OLPL/M/s Shimal, in
the same factory premises, excisable goods were being
manufactured by OHPL, ODPL and OLPL, was known to the
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department. When the appellant started manufacturing
operations in October {999 they had also filed a
ol anattom
classification™ " " declaring the details of the goods being
manufactured by them and also declaring their intention to
avail of the concessional rate of duty under Notification No.-
9/99-CE. The appellant, in any case, were in no position to
know the value of the clearances of the previous owners. In
view of this, neither extended period is available to the
Department nor the penal provision under Section 11AC are

attracted and, as such, the entire demand is time barred.

Shri A. Khanna, the learned Departmental Representative

reiterating the Commissioner (Appeals) findings, pleaded that -

(i) since this is a case where during the financial year
1999-2000, more than one manufacturer have - made
clearances from the same factories, the provisiorls of para
2 (V) of the Notification No. 9/99-CE are attracted and
clearances of the appellant during the period from October
1999 to December 1999 have to be clubbed with the
clearances of OHPL, ODPL and OLPL during the peri'od from
April 1999 to September 1999

(i)  Dr. Sushil Khanna, the Executive Director in the
appellant company, was also the Director in OHPL, ‘ODPL
and OLPL, the three companies which amalgamated with
M/s Shimal Investment and Trading Company in September
1999 and from whom the appeilant company took the
factories of OHPL, ODPL and OLPL alongwith staff on Iease
and even the brand names of OHPL, ODPL and OLPL had
been acquired by the appellant ~and _in view of this
——, the benefit of concessional
rates of duty under NOtlflcathl'l No. 9/99-CE has been
correctly denied by invoking para 2 (V) of the notnﬁc}atlon,
and




4.

the sides and perused the records. "

4.1

(iii) Since the Appellant hed de|iberately mis-stated the
clearances of finished excisable goods for the period from
1/4/99 to 13/9/99 as nll’, in the classification, declaratlon
W“”‘"“""’“’flled by them, and this *‘was done with
intention to evade the payment of duty," the (proviso to
Section 11 A(1) is attracted and, therefore, the show cause
notice dated 2/9/02 for duty demand for the perlod from
October 99 to 6/12/99 is within time ,ang for the same
reason, penalty under Section 11AC of the Central Excise
Act, has been rightly imposed on ‘the app‘ellant company
and penalty under Rule 26 of the ‘Central Excise Rules 2001
has been rightly imposed on Shri Sushil Khanna, Executive
Director of the Appellant corhpany. !

[

We have carefully considered the submissions from both

4

4 ’

The undisputed facts are that - »

(a) the Appellant company in their factory premises at X-
60, X-61, X-62, Okhla Industrial Area, Phase-II, New Delhi
had started manufacture of P&P medicines in October 1999
and they had acquired the plant and machinery, alongwith
workers and staff from M/s Shimal Investment & Trading,
in September 1999 ; ' '

(b) Earlier X-60, Okhla Industrial Area, Phase-II, X-61,
Okhla Industrial Area, Phase-II and X-62, Okhla Industrial
Area, Phase-II, were three separate factories named -
OHPL, ODPL and OLPL respectively, manufacturing P&p
medicines and having separate central excise registrationg
and these factories had been amalgamated in M/s'ShimaI
Investment & Trading in September 1999 and immediately
thereafter the same were taken once alongw'ith plant and
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machinery, workers and staff by the Appel!ant company
and even the brand nametby used by OHPL, ODPL and

OLPL was also acquired bywthe Appellant company;

i,
(c)  On acquisition of the three factories at X-60, 61 & 62,
Okhla Industrial Area by the appellant, they é"pplied for and
obtained a new single central excise registratiph and OHPL,
ODPL and OLPL surrendered their central excise

registration;

(d) Dr. Sushil Khanna, the Executive Director in the
Appellant company was also Director in OHPL ODPL and
OLPL ;

(e) The Appellant company were availing input duty
credit and also the benefit of concessional rates of duty
under Notification 9/99-CE (the SSI exemption for units
availing Modvat credit) and for ithls purpose they had ~(|)
filed a “classification declaration - \_____‘_————»—— “on
1§/9/09 wherein they declared that “we have not made any
clearances from our factory till date”; and (ii) sent a letter
dated 7/10/99 to the jurisdictional Deputy Commissioner
mentioning the finished products being manufactpired by
them and also their intention to ava‘il: o'f“the benefit of
Notification No. 9/99-CE ;

(f)  During financial year 1999-2000, during period from
1/4/99 to 13/9/99, when the factory of the Apbellant was
owned by and was being operated by OHPL ODPL and
OLPL, total clearances for home" consumptlon of the ‘goods
specified in Notification No. 9/99-CE were about rupees
7.40 crores and these clearances of previous owners had
not been mentioned by the Appellant in their classification
declaration dated 13/9/99 and letter dated 7/10/99 to the
Debuty Commissioner ; and
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(g) Throughout the period of demand, the Appellant had
been filing RT-12 returns which had been finalised without

any objection. Ay

e
4.2 Notification No. 9/99-CE, known as “SSI _e°>'<emption for

st
assessee availing Modvat scheme” prescribes conceresiqnal rate of
“60% of normal rate of duty” for “first clearances upto’ aggregate
value not exceeding Rs. 50,00,000/- made on or Efter 1%t day of
April in any financial year” and concessional rate of - “80% of
normal rate of duty” for clearances upto an aggregate value not
exceeding Rs. 50,00,000/- immediately following the' ﬁrst Rs.
50,00,000/- worth clearances in a finaneial year:' Fic;r. clearanee
beyond rupees one crorevin a financial year, there is normal rate -
of duty. Para 2 of the notification specifies the conditioes eubject

to which this exemption is available. Ciedse V) of para 2 reads

as under :-

“when the specified goods are cleared by one or- more
manufacturers from a factory, the exemption shall apply to
the aggregate value of clearances mentioned against each
serial number in the table to the notification and not
separately for each factory.”

4.2.1 Though the word “factory” is not defined in this
notification, the same, is defined in Section 2 (e) of"t_he Central
Excise Act, 1944, as “any premises, including the precincts
thereof, wherein or in any part of which excisable goods other

than salt, are manufactured or wherein as in any part of which,
> x' «

S
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any manufacturing process connected with the production of

*

. these goods is being carried on or is ordinarily carried on.”

t"-"
.
l,t ’

4.3 The first point of dispute is as to whd}ther or not the

9
Appellant company is hit by Clause (V) off‘pé’ra 2 of the

notification and accordingly whether or not it is eligible for the
codcession rates of duty. The second point of dispute is that if‘ it
is held to be ineligible for the exemption under Notification No."
9/99-CE, whether the show cause notice dated 2/9/02 for
recovery of allegedly short paid duty during peri.od from October
99 to 6/12/99 is within time or in other words whether the

Appellant company can be said to be guilty of wilful mis-

statement or suppression of facts with intenf to evade the

payment of duty so as to attract broviso to Section 11A (1).

5. As regards the first point of dispute, the relevant para 1

and 2 of the exemption notification No. 9/99-CE are reproduced

below :-

“SSI Exemption for assessees availing Modvét"
scheme — Concessional rate of duty for goods of
SSI Units having clearances not exceeding rupees

three crores in the preceding financial year —
Effective from 1-4-1999

In exercise of the powers conferred by sub-section (1) of
section 5A of the Central Excise Act, 1944 (1 of 1944) read with _
clause 119, clause 121 and clause 134 of the Finance Bill, 1999,
which clauses have by virtue of the declaration made in the said
Finance Bill under the Provisional Collection of Taxes'Act, 1931
(16 of 1931), the force of law, the Central Governhwen%, being
satisfied that it is necessary in the public interest so to do,
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hereby exempts clearances, specified in column (2) of the Table
below, (hereinafter referred to as the said Table) for home
consumption, of excisable goods of the description specified in
the Annexure appended to this notification (hereinafter referred
to as the specified goods), from so much of the aggregate of -

(a) the duty of excise specified thereon in the First Schedule
to the Central Excise Tariff Act, 1985 (5 of 1986); and

(b) the special duty of exercise specified thereon in the
Second Schedule to the said Central Excise Tariff Act,

as is in excess of the amount caiculated at the rate specified in
the corresponding entry in column (3) of the said Table.
TABLE

S.No. Clearances Rate of duty

(1) (2) : | (3)

L First clearances upto an aggregate value not Sixty per cent of normal rate
exceeding fifty lakh rupees made on or after of duty
the 1st day of April in any financial year.

2, Clearances upto an aggregate value not Eighty per cent of normal
exceeding fifty lakh rupees immediately rate of duty
following the clearances specified against
S.No. 1 above during the financial year.

3. All clearances of the specified goods which Nil
are used as inputs for further manufacture of
any specified goods within the factory of
production of the specified goods.

2. The exemption contained in this notification shall apply only
subject to the following conditions, namely -

(i) a manufacturer who intends to avail the exemption under
this notification shall exercise his option in writing for
availing the exemption under this notification before
effecting the first clearances of specified goods and such
option shall be effective from the date of exercise of the
option which shall not be withdrawn during the
remaining part of the financial year.

(i) while exercising the option under condition (i), the
manufacturer shall inform in writing to the jurisdictional
Assistant Commissioner of Central Excise with a copy to
the Superintendent of Central Excise giving the following
particulars, namely :-
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(a) name and address of the manufacturer;
- (b) location/locations of factory/factorles
(c) description of specified goods produced;
(d) date from which option under this notification has
been exercised;

(e) aggregate value of clearances of specmed goods
(excluding the value of clearances referred to in para
3 of this notification) till the date of exercising the

option.

(iii) where a manufacturer opts for availing -the exemption
under this notification in terms. of condition (i) above,
the clearances of specified goods already made during
the financial year, prior to the exercise of such option,
shall be taken into account for computing the aggregate
value of clearances, as specified in the said Table.

Illustration I : A manufacturer who has been paying the
normal duty on any goods during a financial year opts to avail of
this exemption after making clearances havmg an aggregate
value of rupees twenty lakhs. He is entitled under this notrflcatlon
to additional clearances of an aggregate value of rupees thirty
lakhs at the concessional rate of 60% of normal duty and further
clearances of an aggregate value of rupees fifty lakhs at the
concessional rate of 80% of normal duty.

Illustration II : A manufacturer who has been paylng the
normal duty on any goods during a financial year opts to avall of
this exemption after making clearances having an aggregate
value of rupees seventy lakhs. He is entitled under this
notification to additional clearances of an aggregate value of
rupees thirty lakhs at the concessional rate of 80% of normal
duty.

Illustration III : A manufacturer who has been availing of full
exemption on any goods during a financial year under Notification
No. 8/99-CE, dated the 28th February, 1999, opts to avail of this
exemption after making clearances having an aggregate ‘»\'/alue of
rupees twenty lakhs. He is entitled under this notification to
additional clearances of an aggregate value of rupees thirty lakhs
at the concessional rate of 60% of normal duty and further

1]
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clearances of an aggregate value of rupees fifty lakhs at the

1

concessmnal rate of 80% of normal duty

I//ustrat/on IV A manufacturer has. ava|Ied of fuII exemptlon
on any goods during a financial year-upto an aggregate value of
rupees fifty lakhs under Notification No. 8/99-CE, dated the 28th

February, 1999.

Ak
,.aﬁ .

He has subsequently availed of the concessional rate of duty

of five per cent ad valorem on clearances havmg an aggregate

value of rupees twenty lakhs under the same notlﬁcatlon, ‘when
he opts to avail this exemption. He is, entltledgunder this
notification to additional clearances of an. aggregate val“ue of
rupees thirty lakhs at the concessional rate of 80?/0 of n_ormal

duty.

K

(iv) where a manufacturer clears the specified goods,from
one or more factories, the exemption in his case shall
apply to the aggregate value.of clearances mentioned
against each of the serial numbers in the sald Table and
not separately for each factory;

(v) where the specified goods are cleared by one or more
manufacturers from a factory, the exemption shall apply
to the aggregate value of clearances mentioned against
each of the serial humbers in the said Table and not
separately for each manufacturer;

(vi) the aggregate value of clearances of all excisable goods
for home consumption by a manufacturer from one or
more factories, or from a factory by one or more
manufacturers, has not exceeded rupees three hundred
lakhs in the preceding financial year.”

Hoy

From reading of this notification, it is clear that an SSI unit
availing Modvat scheme is eligible for concessional rates of duty
of "60% of the normal rate” for clearances of specified goods

upto aggregate value not exceeding Rs. 50,0(5,000/- made on-or

after day of April of any financial year, and' for the next Rs.
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50,00,000/- worth clearances, the conceééional rate of duty is
“80% of the normal rate”. Clearances beyond Rs. .1,00,00,0.00/-
(Rupees One c;rore) attréct the normal rate of duty‘.w Para 2 of the
notification enumerates the conditions subject to which the
concessional rates mentioned in para 1 are. available and
co'ndit'ion (V) mentioned in para 2 is that where the specified

goods are cleared from a factory by one or more manufacturers,

| the'exemption shall apply only to the aggregate value of the
clearances mentioned against each of the serial numbers and not
separately for each manufacturer. Thus, if during a particular
financial year from a particular factory, more than one

manufacturers have cleared specified goods, the eligibility for the

concessional rates, as mentioned in the table in the para 1, would
be determined on the basis of the aggregate value of the
clearances of all the manufacturers. There is nothing in the

| condition that different manufacturers must be using the factory

during the same period. If a manufactur‘er A uses a factofy-and
| makes clearances during the period from April to June,
manufacturer B uses the factory and make clearar;ces during the
period from July to August and thereafter in September the
manufacturer C starts the using the facfcory and making the
clearances, for determining the eligibility of the manufacturer C
| the clearances of manufacturer A and B will have to be clubbed

with the clearances of C and, if, the clearances of manufacturers

of A and B have crossed Rs. 1,00,00,000/-, the manufacturer C
| . ' would not be eligible for concessional rate mentioned against

serial No. 1 and 2 in the table in para 1. It has been pleaded that

)
)
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fhe factory of ‘the appéllant cannof be treated as the same
factory as that of OHPL,. ODPL and OLPL. The ‘word “factory”
though not defined in the exemption notification, has begn
defined in Section 2 (e).o'f the Central Excise Act,! 1944 as any
premises “including precinict's, thereof, wherein é)r any part of
which excisable goods other thaﬁ 'sprt.or manufacftljfe, or wherein -
or any part of which any manufacturing process co.nnected with
the production of these goods as being carriéd on or is ordinarily
carried on.” The factory of the appellant consists of the plant aﬁd

machinery installed at the plot X-60, X-61, X-62, Okhla Industrial

Areé, Phase-II and for the entire plant and machinery at these

.three plots there is a common registration. Prior to taking over of

“this factory by the appellant, the plant and machine‘ry at X-60, X-

61, X-62 were u‘nder the control of OHPL, ODPL and OLPL. Since
the earlier factories of OHPL, ODPL and OLPL at plot No. X-60, X-
61, X-62 respectively are now part of the factory premises of the
appellant manufacturer, clearances of the specified goods during
April 1999 to September 1999 period from their i‘espective '
factory premises at X-60, X-61, X-62 have to be treated as the
clearances from the factory of the appellant. Since OHPL; ODPL
and OLPL during the period from April 1999 to September 1999
had- made clearances of specified goods from their fespective
factory premises which are now part of the factory premises 6f
the appellant, the clearanceé of the appellant from
September/October 1999 onwards have to be clubbed with the
clearances of OHPL, ODPL and OLPL durlng April 1999 to

September 1999 period for determlmng the eligibility of. the
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appellant for the concessional rate of duty under Notification No.
9/99-CE. Since there is no dispute about the fact tha't during April
1999 ;,Z\é@eptember 19991] perioc} the clearances oinHPL, ODPL
and OLPL were about Rs. 7.40 crores, the clearances of appellant

from their factory, which started in October 1999, would not be

eligible for concessional rate of duty.

6. Next comes the question as to whether the |onge'r limitation
period under proviso to Section 11 A(1) of the Central Excise Act

is available to the Department. The department’s allegation is

that the appellant while filing the classification declaration have -

deliberately mis-stated the value of excisable goods for the
period from 1/4/99 to 13/9/99, as they -did not take into account
the clearances of excisable goods made from the same factory by

other manufacturers - OHPL, ODPL and OLPL during the same

toe oA Aot
financial year. On going through the records, while it is true that
, 4

the appellant in their covering letter dated 13/9/99. forwarding

the classification declaration have stated that “they have not

made any clearances from their - fajctory till .date;" andl

subsequently in their letter dated 7/10/99 to the Deputy _

Commissioner regarding their intention to avail of the exemption
notification No. 9/99-CE they did not mention that from the same
factory ~ i.e. X-60, X-61, X-62, Okhla Industrial' Area, ﬁPhas\e.-II,
New Delhi, othér manufacturers - OHPL, ODPL anlci' OLPL had
made clearances during the period from April 1999 to Séptembel;
1999, the appellant as well as the predecessor units operating

from the same factory i.e. OHPL, ODPL and OLPL were within the
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jurisdiction of the same Central Excise Range and para 3 of the
show cause notice itself states that, from the records available
with Central Excise Range-VIII}'it has been ascertained that prior
to 13/9/99, OHPL, ODPL and OLPL were manufacturing P&P
medicineé, Were operating from the premises X-60, X-61, X-62,
Okhla Industrial Area, Phase-II, New Delhi and the value of their
double clearances was Rs. 7,40,81,698/- (Rupees Seven Crore

Forty Lakh Eighty One Thousand Six Hundred Ninety Eight).

"3.  Whereas, from the records available with Central
Excise Range - VIII it has been ascertained that prior to
13.09.1999, the following units manufacturing P&P

medicines, were Operating from the premises X-60 - 62,
Okhla Industrial Area, Phase - II, New Delhi.

Sl. | Name & Address of the Value of | Period
No. | Unit clearances of
excisable
goods (in Rs.)

1. | M/s Oscar Health Care 6,65,11,692/- 01/04/99 to

Pvt. Ltd. 31/08/99
X-60, Okhla Industrial

Area, Phase-II, New
|| Delhi
2. | M/s Oscar Laboratories 75,70,004/- | 01/04/99 to

Pvt. Ltd. 31/08/99
X-62, Okhla Industrial

Area, Phase-II, New

Delhi
3. |M/s Oscar Drugs Pvt ------ 01/04/99 to
Ltd., 31/08/99

X61 Okhla Industrial
Area, Phase-II, New

L | Delhi

| Total 7,40,81,698/-

The figures as mentloned above were also corraborated by
the production & dispatch details submitted by xhe party in

respect of the units mentioned at SI. No. 1 to 3 2J0ve.
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4. Whereas, all the above mentioned three units’were

registered with Central Excise Departnﬁent for the
manufacture of P&P medicines and surrendered their
Central Excise Registration Certificates in September,
1999.”

v 3

?

6.1 The para 3 & 4 of the show cause notice shéw that the
Department, from the very beginning was aware of the fact that
during April 1999 to 13/9/99 period, from the same premises i.e.
X-60, X-61, X-62, Okhla Industrial Area, Phase-II, New Delhi,
fhree predecessor units OHPL, ODPL and OLPL had made
clearances of specified goods and the value of those clearances
was Rs. 7,40,81,698/- and if those clearances are taken into
account the appellant even from day one would not be eligible for
concessional rate of duty under Notification No. 9/99-CE. The
Department, however, still accepted the cléssiﬁcation declaration
filed by the appellant without raising any objecﬁon and thereafter
even the monthly RG-12 returns showing the payment of duty. by
availing the concessional rate were also accepted. Even in the
letter dated 7/10/99 forwarding the classification declaration, the

appellant have only stated that they have not made any

clearances so far and no statement regarding any clearances

having been made by the predecessor units has been made.
Hon’ble  Supreme Court in the case  of Pushpam
.Pharmaceuticals Company vs. CCE, Bombay reported in

1995 (78) E.L.T. 401 (S.C.) has held that the“suppression of

facts” in the Proviso of Section 11A (1) has to be inturpreted

3
>

.
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- strictly because of its use with the strong words like “fraud”,

“collusion” or “wilful misstatement” and mere omission to
disclose the correct information is not suppression of facts unless

it was deliberate to escape from payment of duty. Same view
.

has been taken in the case of Continental Foundation Jt.
Venture vs. CCE, Chandigarh - I reported in 2007 (216)

E.L.T. 177 (S.C.) whose para 10 is reproduced below "
“10. The expression “suppreseion" has been used in the
proviso to Section 11A of the Act accompanted by very
strong words as ‘fraud’ or “collusion” and, therefore, has to
be construed strictly. Mere omission to giive correct
information is not suppression of facts unless it was
deliberate to evade the payment of duty Suppression
means failure to disclose full information with the intent to
evade payment of duty. When the facts are known to both
the parties, omission by one party to do what he might have
done would not render it suppression. When the Revenue
invokes the extended period of limitation under Section, 11A
the burden is cast upon it to prove suppression of fact. An
incorrect statement cannot be equated with a wilful

- misstatement. The latter implies making of an incorrect
statement with the knowledge that the statement was not

correct.”

Same view has been taken by the Tribunal in the case of
CCE vs. Chemphar Drugs & Liniments reported in 1989 (40)
E.L.T. 276 (S.C.), wherein Hon'ble Supreme Court held that
something positive other than mere inaction or failure on the part
of manufacturer or producer or conscious or deliberate

withholding of information when the manufacturer knew -

otherwise, is required, before it is saddled with any llablllty,

- s T
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invoking longer limitation period. In the pre.sent case, even if, it
is assumed that the appellant were aware of the manufacturing -
and clearance of specified goods during April 1999 to 13/9/99
period by OHPL, ODPL and OLPL, from the show cause notice
itself it is very mueh clear that the department was also equally
awal;e and also had in its record the precise figures régarding the
Value o-f clearances made by the predecessor units 'c.lruring April
1999 to 13/9/99 period, but still when the classification
deClaratien claiming the exemption was under notiﬁ-cation No.
9/99-CE was made by the appellant, no objection ‘was raised. |
There is no allegation of collusion between the De-partmental
officers ~and the appellant. In view of these circumstances, .we are
of the view that circumstances do not justify invoking a longer
limitation period under proviso to Section 11A (1) and therefore
the duty demand raised by the show cause notice da}:ed 2/9/02
for the period from 15/170/99 to 16/12/99 has to be held as fime

barrec_l.

7. In view of the above discussion, while holding that during
October 1999 - 6/12/99 period, the Appellant company was net
eligible for duty exemption under Notification o, 9/99-CE, the _
duty demand is not sustainable being time barred, as the
elements for invoking the proviso to Section 11A (1) are not
present. For the same reason, neither penalty is impOsaele on
the Appellant company under Section llAé of:the Cenfral Excise

Act, 1944,-nor on its Director Dr. Sushil .Khériéf,'ia

under Rule’'26 of
f - )

the Central Excise Rules, 2001.
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8. In view of the above discussion, the impugned order is not

sustainable. The same is set aside and the appeal is allowed.

(Pronounced in open court on | Q ’ l\)”))/ Y

(Justice R.M.S. Khandeparkar)
President

(Rakesh Kumar)
Member (Technical)
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