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CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
o West Block No.2, R. K. Puram, New Delhi.

Date of hearing/decision: 19.02.2010

Excise Stay No. 2540 of 2009 in Excise Appeal Nos. 2461 of 2009

M/s DMS Corporation Appellant
Vs.

CCE, Noida Respondent

AND

Excise Stay No. 25410f 2009 in Excise Appeal Nos. 2462 of 2009

Ms. Disha Lalwani, Proprietrix Appellant
Vs.

CCE, Noida Respondent

AND

Excise Stay No. 2542 of 2009 in Excise Appeal MNos. 2463 of 2009

M/s MIT Corporation Appeliant
Vs.

CCE, Noida Respondent

AND

Excise Stay No. 2543 of 2009 in Excise Appeal Nos. 2464 of 2009

Ms. Subhash Lalwani, Vice President Appellant
Vs.

CCE, Noida Respondent

AND

Excise Stay No. 2544 of 2009 in Excise Appeal Nos. 2465 of 2009
Ms. Mona Lalwani, Proprietrix Appellant
Vs.
CCE, Noida Respondent

For the appellants- Rep. by Shri A.R. Madhav Rao, Advocate
For the respondent- Rep. by Sh. Nitin Anand, DR




Coram: Hon’ble Sh. Justice R.M.S. Khandeparkar, President
Hon’ble Sh. Rakesh Kumar, Member (Technical)

S7a Y Oral order No. /57 - /é/ / fo— €07
Per: Shri Justice R.M.S. Khandeparkar:

Considering the facts disclosed in the matter, we find that no purpose
would be served by merely granting stay and keeping the matter for final hearing
subsequently. Hence we allow the stay applications and direct the Registry to
place Appeals Nos. 2461 to 2165 of 2009 for final disposal forthwith.

Applications stand disposed of accordingly.

[Justice R.M.S. Khandeparkar]
President

[Rakesh Kumar]
Member [Technical]

/Pant/




CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
West Block No.2, R. K. Puram, New Delhi.

Date of hearing/decision: 19.02.2010

For approval and signature:

Hon’ble Shri Justice R.M.S. Khandeparkar, President
Hon’ble Shri Rakesh Kumar, Member (Technical)

1. | Whether Press Reporters may be allowed to see the Order for
publication as per Rule 27 of the CESTAT (Procedure) Rules, 1982. L

2 | Whether it should be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative report ?\%D
or not?

3 | Whether Their Lordships wish to see the fair copy of the Order? :)[Q,»~

4 | Whether Order is to be circulated to the Departmental authorities? P

Excise Appeal Nos. 2461 of 2009
[Arising out of order-in-original No. 12/CCE/Noida/2009 dated 20.03.2009 passed
by the Commissioner of Central Excise, Noida]

M/s DMS Corporation Appellant
Vs.

CCE, Noida Respondent

AND

Excise Appeal Nos. 2462 of 2009
[Arising out of order-in-original No. 12/CCE/Noida/2009 dated 20.03.2009 passed
by the Commissioner of Central Excise, Noida]

Ms. Disha Lalwani, Proprietrix Appellant
Vs.

CCE, Noida Respondent

AND

Excise Appeal Nos. 2463 of 2009
[Arising out of order-in-original No. 12/CCE/Noida/2009 dated 20.03.2009 passed
by the Commissioner of Central Excise, Noida]

M/s MIT Corporation Appellant

Vs.

CCE, Noida Respondent




AND

Excise Appeal Nos. 2464 of 2009
[Arising out of order-in-original No. 12/CCE/Noida/2009 dated 20.03.2009 passed
by the Commissioner of Central Excise, Noida]

Ms. Subhash Lalwani, Vice President Appellant
Vs.

CCE, Noida Respondent

AND

Excise Appeal Nos. 2465 of 2009
[Arising out of order-in-original No. 12/CCE/Noida/2009 dated 20.03.2009 passed
by the Commissioner of Central Excise, Noida]
Ms. Mona Lalwani, Proprietrix Appellant
Vs.

CCE, Noida Respondent

For the appellants- Rep. by Shri A.R. Madhav Rao, Advocate
For the respondent- Rep. by Sh. Nitin Anand, DR

Coram: Hon’ble Sh. Justice R.M.S. Khandeparkar, President
Hon’ble Sh. Rakesh Kumar, Member (Technical)

[FAN® L Oral order No, & 9 — /b.?/ /o~ £

Per: Shri Justice R.M.S. Khandeparkar:

Heard the learned Advocate for the appellants and learned DR for the

respondent.

2. These appeals are being heard in terms of order passed today in stay

application Nos. 2540 to 2544 of 20009.

3. Since common questions of law and facts arise in all these four appeals,

they were heard together and are being disposed of by this common order.




4, The appellants challenge the order dated 20.03.2009 passed by the
Commissioner, Noida whereby the duty to the tune of Rs. 1,70,57,533/- had been
confirmed against the appellants M/s DMS Corporation and sum of Rs.47,40,942/-
against M/s MIT Corporation and equal amount of penalty has been imposed
against both the parties besides payment of interest and further penalty against the

Proprietor and father of the proprietary firm.

5. Though, the impugned order is sought to be challenged on various grounds,
it is not necessary to address to those grounds and suffice to refer to only one
ground namely failure on the part of the adjudicating authority to comply with the

basic principles of natural justice.

6. The records apparently disclose that pursuant to service of the show cause
notice dated 31.01.2008 upon the appellants, by the letter dated 13.31.2008 had
requested the respondent to furnish to the appellants all the relied and unrelied
documents which were seized by the respondent in the course of the investigation
in order to enable the appellants to file appropriate reply to the show cause notice.
It is also a matter of record that under letter dated 29.04.2008, the respondent had

asked the appellants to collect all such documents.

7. While it is the contention on behalf of the appellants that inspite of repeated
efforts on their parts to approach the respondent to collect such documents, they
were not furnished with all such documents till 05.03.2009 on which day the
appellants addressed a letter to the respondent insisting for furnishing of such
documents to enable them to file the reply to the show cause notice. On the other
hand, it is the contention on behalf of the respondent that inspite of giving ample
opportunities pursuant to letter dated 29.4.2008, the appellants failed to collect the
documents and, therefore, it cannot be contended that there was failure of

principles of natural justice on the part of the adjudicating authority.




8. Records apparently disclose that under letter dated 05.03.2009 by the
appellants to the respondent it was clearly stated thus:-

“It is therefore submitted that unless the requests made in the interim reply
for the supply of relevant records, with relied upon and others are met with
it is not possible for the noticees effective final reply to the notice and

further to avail of the opportunity for personal hearing”.

9. Perusal of the impugned order discloses as under:

“14.3 Shri Subhash Lalwani, Noticee No. 5, appeared for P.H. on behalf of
all the noticees on 05.03.2009. He pointed out that some documents are
still pending to be given to him by the Anti Evasion Branch, Central excise,
Nodia. Accordingly, the said branch was directed to provide necessary
documents by 09.03.2009 and next date of P.H. was fixed for 17.03.2009.
In‘ response thereof, necessary documents were provided to Shri Subhash
Lalwani on 09.03.2009, by the anti Evasion Branch.

14.4 Thereafter, Shri Subhash Lalwani, vide letter dated 10.03.2009
pointed out that, some of the documents have been received by them on
09.03.2009. He pointed out that copies of report sent by CE Parwanoo and
report sent by Central Excise Delhi has not been made available to them, so
far. Thereafter, on 13.03.2009, Shri Manshingh, duly authorized by Sh.
Subhash Lalwani, appeared to collect remaining documents. Thereafter,
documents mentioned in para 17 to the SCN were made available to above
named person, but he showed his unwillingness to receive non-RUDs due
to conveyance problem at his end. These non-RUDs were received by him
only on 16.03.2009.

14.5 Shri Subhash Lalwani, appeared for all noticees for P.H. on
17.03.2009. He argued that no SCN was issued in respect of records seized
from Parwanoo and Delhi, which were seized on the instance of Noida
Commissionerate. On being asked he failed to give any reason for non
collecting necessary documents from the department despite writing a letter
on 29.04.2008. He failed to file any written defence despite being given
last opportunity on 17.03.2009”.




10.  Bare perusal of the letter dated 05.03.2009 by the appellants addressed to
the respondent and above quoted paras of the impugned order disclose that till
13.03.2009 the appellants were not furnished with all the relevant documents. It
may be that there was some lapse on the part of the appellants in notlcollecting
the relevant documents on 13™ March and they collected the same on 16" March
but that was not a justification to dispose of the matter within four days thereafter.
Once it is an undisputed fact that all the relevant documents were not made
available, and, there was no dispute raised by the Department about the relevancy
of such documents for the appellant to file the reply to the show cause notice, it
was necessary for the adjudicating authority to grant sufficient time to file the
reply and to allow all the relevant material what the appellants wanted to produce
in support of their defence in the matter. The records nowhere disclose any such
fair opportunity having been given to the appellants before passing the impugned
order on 20.03.2009. On this ground alone the impugned order needs to be set
aside and matter remanded to the adjudicating authority in order to enable the

appellants to defend their case effectively.

11. It is to be noted that the appellants filed their reply on 23.04.2009, when
they were not aware of the fact that the impugned order had been passed as the

same was received by the appellants on 27.05.2009.

12.  The adjudicating authority should consider the reply dated 23.04.2009 in
the defence putforth by the appellants to the show cause notice and, therefrom
proceed with the matter afresh giving proper opportunity to the parties to place
before him all the relevant materials in support of rival contention in relation to the

merits of the case.




13. The adjudicating authority thereupon shall pass appropriate order.
Accordingly, the matters are remanded to the adjudicating authority. For the

reasons stated above, the appeals are allowed. It is made clear that we have not

expressed any opinion on the merits of the case.

[Justice R.M.S. Khandeparkar]
President

[Rakesh Kumar]
Member [Technical]

/Pant/




