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PRINCIPAL BENCH - COURT NO. I

Date of Hearing:27.01.2010
r)o(oé : ool‘. &c;”s/bw %ﬁtifﬁ;a ‘/D

i Excise Appeal No. E/4987/04
[Arising out of Order-in-Original No.9/COMM/KKG/2004 dated
14.7.2004 passed by the Commissioner of Central Excise,

Rohtak].

For approval and signature:

Hon’ble Mr. Justice R.M.S. Khandeparkar, President ,
Hon'ble Mr.Rakesh Kumar, Member (Technical) N

1 [ Whether Press Reporters may be allowed to see

the Order for publication as per Rule 27 of the

CESTAT (Procedure) Rules, 19827

2 | Whether it should be released under Rule 27 of

the CESTAT (Procedure) Rules, 1982 for

publication in any authoritative report or not?

3 | Whether Their Lordships wish to see the fair copy
of the Order? f ‘

4 | Whether Order is to be circulated to the

Departmental authorities?
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M/s. Indian Oil Corporation Ltd. ...Appellant
Vs.

CCE, Rohtak “ ... Respondent
Present for the Appellant  : Ms. Reena Khair, Advocate

Present for the Respondent : Shri K.P. Singh, SDR

coram:Hon’ble Mr.Justice R.M.S. Khandeparkar, President
Hon’ble Mr. Rakesh Kumar, Member (Technical)

Form ORDERNo./éaW//@”gx Sy v [ |
7 DATED_)\_L\Z/L;,)??

PER: RAKESH KUMAR

The point to be decided in this appeal is as to whether
the appellants are liable to pay central excise duty on storage
i

tanks and pre-fabricated steel structures (canopy) got :’

manufactured by them through job workers for supply to their”f
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retail outlets. The .stofag—e tanks ‘and prefabricated steel
structures had been manufactured by the job workers out of . 4
the MS plates supplied by the ‘appellants. The Department,
being of the view that it is the appellants who are Iiab_,lé to pay
d‘uty in respect of these steel structures, issued a show cause ;
notice dated 9.6.2003 for demand of Central‘ Excise duty‘
amounting to Rs.87,53,478/- in respect of storage tanks and
steel structures got manufactured by the appellant through job
workers and supplied to the appellants’ retail outlets during the
period from June, 1998 to March, 2003. The Show-cause-
notice was issued by invoking longer limitation period under
proviso to section 1_1A(1) of Central Excise Act 1944 and
besides the duty, also demanded interest on duty under -
section 11AB of Central Excise Act 1944 and proposed
imposition of penalty under Rule 25 (2) of Central Excise Rules
2001/2002/ Rule 173 Q (1) of Central Excise Act 1944, read
with section 11AC of Central Excise Act, 1944. The show cause
notice was adjudicated by the Commissioner vide Order-in-
Original No.9/COMMR/KKG/04 dated 14.08.2004 by which the
duty demand of Rs.40,61,071/- was confirmed against the
appellaht alongwith interest on it at the applicable rate as per
the provisions of section 11AB of Central Excise Act and
besides this, penalty of equal amount. was imposed under the

provisions of Rule 173 Q (1) of Central Excise Rules 1944 read

with section 11AC of Central Excise Act, 1944. The
Commissioner in its order held that in respect of the storage
tank and steel structures got manufactured by the appellant
through job workers, it is the appellant who ha\;e to be treated
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as manufacturer and would be liable to pay the central sXcise
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duty. It is against this order of .the Commissioner that the

present appeal has been filed.
2.  Heard both sides.

3. Ms. Reena Khair, Advocate, the Id. Counsel for the
appellant, pleaded that the goods had been manufactured by
the job workers out of the rawr—material supplied by the
appellant, that it is not the allegation of the Department that
the transactions between fhe appellant and the job workers are
not on principle to principle basis, that in view of this position,
it is the job workers who have to be treated as the
manufacturer and it is the job workers who would be liable to
pay the duty, that the Tribunal in the case of Hindustan
Petroleum Corpn. Ltd. Vs. CCE, Bhopal reported in 2004 (174)
ELT 31 has held that in respect of steel storage tank got
manufactured by M/s. HPCL through job workers out of the
raw-material and design and specifications provided by them,
it is the job workers who -would be liable to pay the duty and
the duty, if any, payable would be by the job workers, that
same view was taken by the Tribunal in the case of M/s.
Mechanical Constructors vs. CCE, Bhopal (Final Order No.
649/09/Ex. dated 5.8.09) wherein the Tribunal held that M/s.
Mechanical Constructors who had manufactured storage tanks
for M/s. I0OC on job work basis out of the material supplied by
IOC would be treated as manufacturers and would beﬁliablé
to pay the duty and that in view of settled legal position on this
issue the impugned order demanding duty from Fhe a.ppel‘lan.t
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is not correct. - ,r}gg}
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4. Shri K.P. Singh, the Id. DR, reiterating: the
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Commissioner’s findings in the impugned order, pIeaded Jthat
since the goods had been manufactured out of raw-méterial
supplied by the appellant and as per the design and
specifications provided by the appellant and under their
supervision, it is the appellant who have to be treated as the
manufacturers. He relied upon the Tribunal’s judgment‘il‘j’\;j:he
case of Superintending Engineer vs. Collector of Central Exéise
reported in 1992 (59) ELT 610 wherein the Tribunal held "that
in respect of cement product such as slabs, half raund
channels, Trapezoidal sections and PCC channels for use in the
canal of irrigation project, which were manufactured by the
contractor carrying out the wbrk on payment of labour charges
on behalf of Irrigation Department it is the Irrigation
Department which has tb be cannot be treated as? the

manufacturer. b

5. We have carefully considered the submissions from both
the sides and perused the records. The storage tanks';‘ and
other steel structures are fabricated by the contractors on job
work basis out the raw-material and designs and specificafions
supplied by the appellant. It is not the allegation of the
Department that the transactions between the appellan‘t and
the job workers are not on principal to principal basis.' The
Tribunal in the case of Kerala State Electricity Board vs.:'CCE,
reported in 1990 (47) ELT 62 has held that in respect of PCC
Poles got manufactured by Kerala State Electricity l:30ard

through contractors on job work basis out of raw-material and
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specifications provided by the Electricity Board, it is the
contractors who would Ab’e Iiable. to pay the duty and not the
Kerala Electricity Board. This judgment of the Tribunai has
been affirmed by the Hon’ble Supreme Court vide judg‘ment
reported in 1990 (47) ELT A 161. We find that the same’ view
had been taken by the Tribunal in the case of HPCL vsj CCE,
Bhopal (supra) and Mechanical Constructors vs. CCE, Bhopal
(supra). Hon’ble Gujarat High Court in the case of Prolite
Engineering Co. vs. Union of India reported in 1995 (75) ELT
257 has held that the job worker converting the customer’s
imported CRGO steel sheets into electrical lamination ‘by the
processes of slitting and cutting on payment of job charges
with their own machinery, labour and capital and without any
management control or financial involvement of customer and
when the relationship between the two zis on principal to
principal basis, it is the job worker who is the manufacturer
and not the customer. In the case of Superintending Engineer
vs. Collector of Central Excise reported in 1992 (59) ELT 610
cited by the Id. DR, there is a specific finding of the Tribunal in
para 27 of the order that on careful examination of the tender
documents it could not be said that the manufacturing activity
in the cement yards for production of goods had been done v\
principal to principal basis and that the terms 6f the
agreement and the ratio of the Tribunal’s judgment in the case
of Kerala State Electricity Board (supra) is not directly
applicable fo the facts of this case. Since in this ca:s:,e it is
neither the Department’s allegation that the tran's':actions
between the appellant and the job workers were ‘not on

principal to principal basis nor any evidence in this regard, has
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been produced, in view of the settled legal position onF this
issue, it is the job-workers who have to be.treated as the
manufacturer and not the appellant and the appellants were
not liable to pay the duty. The impugned order, therefo;'e, is

not sustainable. The same is set aside. The éppeal is allowed.

(JUSTICE R.M.S.KHANDEPARKAR)
PRESIDENT

(RAKESH KUMAR)
MEMBER (TECHNICAL)
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