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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi — 110 066.
Principal Bench, New Delhi

COURT NO. I

Excise Stay Application No. 2636 of 2009 in Appeal No.
2555 of 2009

M/s DSM Sugar Asmoli Appellant
Versus
CCE, Meerut ’ Respondent

Excise Stay Application No. 2734 of 2009 with COD
Application No. 239 of 2009 in Appeal No. 2649 of 2009

Shri Gaurav Goyal, M.D. Appellant
Versus /
CCE, Meerut Respondent

[Arising out of the Order-in-Original No. 17/Commr./MRT-11/2009
dated 18/05/2009 passed by The Commissioner, Customs &
Central Excise, Meerut.] :

For Approval and signature :

Hon’ble Justice R.M.S. Khandeparkar, President
Hon’ble Shri Rakesh Kumar, Member (Technical)

AN

1, Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

.4, Whether order is to be circulated to the

Department Authorities?

Appearance

Shri Rajesh Kumar, Advocate - for the appellant.

Shri B.K. Singh, Authorized Representative (Jt. CDR) - for the
Respondent.
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CORAM : Hon’ble Justice R.M.S. Khandeparkar, President
Hon’ble Shri Rakesh Kumar, Member (Technical)

DATE OF HEARING : 19/02/2010. ' .~
DATE OF DECISION : %_{;@L o

- Final Order No. IB/P/Z;Z//NHD%%\ed :_\J}!'}!L{ﬂ;@

STh Y o clard N |92 49 /f@ S

M s s QQ%/
Per. Rakesh Kumar :- / %/M

The facts giving rise to these appeals alongwith stay

applications are, in brief, as under.

1.1 M/s DSM Sugar Asmoli, District Moradabad, is a company
éngaged in manufacture of sugar of which molasses is a by-
product. Both the sugar and molasses are chargeable to Central
Ekcise Duty. Shri Gaurav Goyal, is a Managing Director of the

appellant company. According to the appellant -

(a) On 6/4/07, there was an incident of auto-combustion
of the molasses stored in RCC tank No. 4 of the appellant’s
company factory due to which 9156.6 M.T. of molasses was

destroyed ;

(b) The intimation about the aute combustion of the
molasses in tank No. 4 Wés given to the fire department
and also to the Central Excise Department on 6/4/07 by
post as well as telephonically and an FIR was also lodged in
the police station in Asmoli and beside this, on 7/4/07
another letter regarding the auto combustion of molaéses
was handed over to the Jurisdictional Central Excise

Inspector ; and
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(c) subsequently on 30/5/07, the appellant company
filed an application to the Commissioner for remission of
duty on 9156.6 M.T. of molasses destroyed in fire.

1.2 In the meantimé, a show cause notice dated 29/4/08 was
issued to the appellant company seeking recovery of Centra|
Excise Duty amounting of Rs. 70,73,474/- alongwith interest and
also proposing imposition of penalty on them on the ground that
on scrutiny of the ER-1 return for the month of April 2007, it was
noticed that the appellant company had cleared 9156.6 M.T. of
molaéses without payment of Central Excise Duty claiming that
the same has destroyed in ﬁré accident due to auto combﬁstion
on 6/4/07 in RCC tank No. 4, that they have also deducted the
said quantity of molasses from the stock available as on 6/4/07
and that they have not sought the nécessary permissioh from the
Competent Authority for remission of duty involved on such’

quantity of molasses.

1.3 The show cause notice was adjudicated by the
Commissioner, Central Excise, Meerut — II vide order-in-original
No. 17/Commr./MRT-11/09 dated 18/05/09 by which the duty
demand of Rs. 70,73,474/- was confirmed against the appellant
company alongwith interest under Section 11AB of Central Excise
Act. The Commissioner also imposed penalty of equal amount i.e.
Rs. 70,73,474/- (Rupees Seventy Lakh Seventy Three Thousand
Four Hundred Seventy Four) on the appellént company under

Section 11AC of Central Excise Act, 1944 and also the penalty of
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Rs. 5,00,000/- (Rupees Five Lakh) on Shri Gaurav Goyal, the
Managing Director of the appelll‘ént‘ company. The Commissioner
while passing this order, gave a finding that as per the records of
his office, no application has been received for remission of duty
on molasses claimed to have been lost due to fire. It is against
this order that the appeals ‘have been filed by M/s DSM Suga'r
Asmoli as well as Managing Director alongwith applications for
waiver from the requirement of pre-deposit of duty demand,
interest confirmed against the appeliant company and penalties
imposed on the appellant company and its Managing Director,

and stay on their recovery till the disposal of the appeals.

2. Since there was sixteen day’s delay in filing of appeal No.
E/2649/09 by Shri Gaurav Goyal, an application No. 239/09 for
condonation of delay has been filed on the ground that the delay
was not intentional as the same was caused due to an objection
raised by the Registry that separate appeals were required to be
filed by the appellant company as well as by the Managing

Director against the impugned order.

2.1 On going through the application of Shri Gaurav Goyal, MD
of the Appellant company, for condonation of delay, we are
satisfied that the reason given for 16 day’s delay in filing of this

appeal is genuine. The delay is accordingly condoned.
3. Heard both the sides at length.
3.1 Shri Rajesh Kumar, Advocate, the learned Counsel for the

appellant pleaded that on 6/4/07 there was an accident of fire

due to auto combustion in the molasses stored in RCC tank No.
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4, that the fire in the molasses tank could not be prevented in
spite of putting ice and water, that the incident of fire was
promptly reported to police by -filing an FIR as well as to
Jurisdictional Central Excise ofﬁcérs on 6/4/07 as well as on
7/4/07, that on account of fire, 9156.6 M.T. of moIassesA was
destroyed, that the accident about the fire was also intimated to
State Excise Inspector on the same day and had been witnesses
by him, that the Jurisdictional Central Excise officers visited the
appellant’s premises on 9/4/07 and took the sample of what was
left from the burnt molasses in the RCC tank No. 4, that on
30/5/07 after quantifying the loss of molasses due to fire, an
application was made to the Commissioner for remission of duty
on the molasses lost in fire, that from the stamp regarding
receipt on the remission application, it is clear that the remission
application was received in the Comhissionerate office on
31/5/07, that in view of the remission application pend’i'ng before
the Commissioner, the Commissioner before adjudicating the
demand show cause notice demanding duty on the quantity of
the molasses lost in fire, should have, first, decided the remission
application, but Commissioner has confirmed the duty demand
alongwith interest and has imposed penalty without deciding the
remission application, that the Commissioner’s observations in
the impugned order that no such femissfbn applicatién has been
received in the Commissionerate office are factually correct, that
éfter submission of the application to the Commissioner for
remission of duty on 30/5/07, the appellant had also sent

reminders to the Commissioner on 12/6/07 and 11/8/07
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requesting for early decision on the remission application, as they
are being pressurised by the Pollution Control Department to
remove and dispose of the damaged molasses at the earliest and,

!

that in view of this, the impugned order is totally incorréct.
Ay

3.2 Shri B.K. Singh, the learned Jt. CDR, however, :defended
v (F
the impugned order reiterating the Commissioner’s findings.

4, We have carefully considered the submissions from both

[}

the sides and perused the records. -

5. These appeals were listed today for stay onl'y. But after
hearing both the sides, we are of the view that there is no point
in keeping these appeals pending and accordingly the same are
taken up for final disposal after waiving the requirerﬁent of pre-

deposit.

4
6. Though the show cause notice dated 29/4/08. issued to the

appellant gives the impression as if the Department was not
aware of the loss of molasses in the appellant’s factory due to fire
on account of Auto combustion on 6/4/07, the appellant plead
that the Jurisdictional Central Excise authorities! had been
intimated about the fire due to auto combustion in RCC tank No.
4 on 6/4/07 itself and also subsequently on 7/4/07 and, that
subsequently on 30/5/07 they had submitted an application
addressed to the Commissioner for remission of the duty. A copy
of the application dated 30/5/07 for duty remission ;':;v:';lilable in
the appeal memo bears the Commissionerate’s stamp déted

31/5/07 from which it)prima faciel appears this application had
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been received in the Commissioner’s office on 31/5/07. We also
find that subsequently the ‘appellant had vide letter dated
12/6/07 had reminded the Commissioner in this regard and
subsequently on 11/8/07, the appellant in their letter{ addressed
to the Jurisdictional Superintendent had asked for permission for
removal of the burnt molasses at the earliest, as they are being
pressurised by the Pollution Control Department to remove the
same and a copy of this letter had been endorséd to the
Commissioner as well as to the Jurisdictional Assistant
Commissioner. The appellant have produced | their
ﬁorrespondence with the Insurance Company with regard to their
insurance claim in respect of molasses destroyed in fire and also
their correspondence with State excise authorities in this regard.
A photocopy of news paper cutting of “Amar Ujala” of 8/4/07
shows that news about this accident had also appeared in this
newspaper on 8/4/07. When according to the appellant they had
been corresponding with thé Central Excise Department with
regard to loss of molasses due to fire from the first day itself and
they had also submitted an application for remission of duty, '
followed by two reminders and from the records, this appears to
be correct) We find it is strange that the Commissioner has still
refused to accept the appellant’s plea that their application for
remission of duty has been received in his office 'and is pending
decision while all the evidence indicates to the contrary. Since
'prima facie application for remission of duty had been filed, first
the decision should have been taken in respect of remission

application and only then, the show cause notize should have




been taken up for adjudication but the Commissioner has decided
the show cause notice without taking any decision on the
remission application. In view of this, the impugnéd order is not
sustainable. The same is set aside and the matter is remanded to
the Commissioner for denovo adjudication after first deciding the
appellant company’s application for remission of duty. The show
cause notice is to be taken up for adjudication only after decision
on the appellént’s application for remission of duty. Both the

appeals as well as stay applications stand disposed of, as above.

(Pronounced in open court on __ 22 /3/7"’(/)0

(Justice R.M.S. Khandeparkar)
President

(Rakesh Kumar)
Member (Technical)
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