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PER JUSTICE R.M.S. KHANDEPARKAR :

This appeal arises from the order datecél 17.08.2004
passed by the Commissioner (Appeals), Jaipur, di‘smissing' the
appeal which was filed by the appellants against the‘order of the
adjudicating authority. The adjudicating authority by its order
dated 14.02.2003 had confirmed the demand to the extent of Rs.
31,65,458/- on the ground that the appellants had unlawfully
availed the cenvat credit of the said amount and, therefore,
recovery thereof was ordered along with interest and imposition of

penalty of Rs. 10,000/-.

2. The appellants are engaged in the manufacture of
processed man made fabrics classifiable under Chapter 54 and 55
of the Schedule to the Central Excise Tariff Act, 1985. The
appellants received capital goods during the period from April,
2000 to February, 2001 on which 50% of cenvat credit was sought
to be availed on 30.03.2001 and balance 50% on 01.11.2001. The
Department disputed the right of the appellants to avail the credit
to the extent of Rs. 31,65,458/- on the ground that the capital
goods on which the said credit was sought to be availed were
received by the appeliants prior to 01.03.2001 and sought to deny
the said credit referring to Rule 57-AB, as was amended w.e.f.
01.03.2001 under Notification No. 6/01-CE(NT) dated~01.03.2001
and, theruforeé issued show cause notice in that regard on
14/15.03.2002 to the appellants. The appellants conEested the

proceedings while contending that, though Rule 57-AB " was
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amended w.e.f. 01.03.2001, the provisions comprised under Rule
57-C read with Rule 57-AB, as it existed prior to _01."0_3.2001,
clearly permitfed the appellants to avail 50% cenvat credit in the
financial year in which the goods were received in the factory and
the balance 50% in the subsequent financial year, and that
accordingly the 50% cenvat credit was availed in the financial year
in which the goods were received and the balance 50% cenvat
credit was availed in the subsequent -financial year. The
adjudicating authority rejected the contention sought to be raised
by the appellants and confirmed the demand, as stated above.
The appeal against the same before the Commissioner (Appeals)
did not yield fruitful result to the appellants. Hence, the present

appeal.

3. Drawing our attention to the impugned order as well as
the order passed by the adjudicating authority, the learned
advocate submitted that, both the authorities below proceeded on
wrong assumption that the issue involved in the matter was as to
whether an independent textile processor working under the
compounded levy scheme was eligible to avail the cenvat credit of
duty paid on the capital goods received during the period April,
2000 to February, 2001 after 01.03.2001 as pef the provisions of

‘Rule 57-AB(1) of the Central Excise Rules, 1944, as applicable at

the relevant time, when, in fact, the proceedings were initiated
against the appellants by issuing the show cause notice merely on
the basis that the appellants were not entitled to avail credit in

terms of the provisions of law comprised under Rule 57-AB




pursuant to Notification No. 6/01-CE(NT) dated 01.03.2001 in
relation to the goods which were received in the factory prior to
01.03.2001 and under no other ground. Referring to Rule 57-AB,
as it stood prior to 01.03.2001, and Rule 57-AC, the learned
advocate submitted that, the law at the relevant time clearly
permitted the assessee to claim 50% of the credit in the financial
year in which the goods were received and the balance 50% in the
subsequent financial year. He further submitted that, the records
clearly disclose and it is undisputed fact that 50% of the cenvat
credit on *the goods received in the financial year 2000-01 was
avaiied in the same financial year as the records disclose that 50%
of the credit was availed on 30.01.2001-. Being so, according to
the learned advocate for the appellants, the authorities below could
not have found fault with the credit availed by the appellants
merely on the ground that the goods were received prior to
01.03.2001. He further submitted that, Notification No. 19/2000-
CE dated 01.03.2000 in relation to the compounded levy scheme
was not the subject matter of the show cause notice and,
therefore, the authorities below could not have decided the matter
by taking resort to the said provision of law. He also submitted
that, even though the provisions of law comprised under Section
57-AB were aménded pursuant to issuance of Notification No.
6/01-CE (NT), the provisions comprised under Rule 57-AC
continued to remain the same and, therefore, the appellants were
entitled to avail the credit which was assured to them in terms of

the earlier provision of law as the right in that respect had already




accrued in favour of the appellants. Attention was also drawn to
the decision of the Bombay High Court in the matter of Baboobhai

Patel & Company vs Collector of Cusfoms, reported in 1993

(68) ELT 734 (Bom.).

4, The learned DR, on the other hand, submitted that,
though the authorities below did frame the point for consideration
with reference to the compounded levy scheme, the authorities
below have also decided the issue independently of the applicability
of the said scheme and in fhat regard the attention was sought to
be drawn to the findings in the impugned order and certain portion
of the reasonings preceding the said finding. Drawing our
attention to Notification No. i9/2000-CE dated 01.03.2000, the
learned DR submitted that, the same clearly disentitlgd the
appellants to avail credit in respect of the goods received by the
appellants, the latter ﬁa\}ing availed the benefit of compounded
levy scheme. He further submitted that, undisputedly the
appellants had sought to avail 50% of the cenvat credit on 30%
March, 2001 on the basis of law which was not prevalent on the
said date anq, therefore, the appellants were not entitled to claim
the said credit. He further submitted that, the law, as cpmprised
under Rule 57-AB which was prevalent from 01.03.2001, did not
permit to avail the credit in respect of the goods which were
received prior to 01.03.2001 and, therefore, the a|;pellants could
not have availed 50% of the cenvat credit on 30*" March, 2001 in

respect of the goods which were undisputedly received prior to

01.03.2001. He further submitted that, reliance on the rule not in




force on the day when credit is sought to be availed is not
permissible and on the basis of such rule, the appeliants cannot
justify the availment of the credit. According to the learned DR,
merely because there is reference to Notification No. 19/2000-CE
to arrive at the conclusion about disentitlement of the appellants to
avail the credit, that will not render the impugned order to be bad
in law as the impugned order was also passed after taking into
consideration the disentitlement of the appellants to avail the credit

which was the subject matter of the show cause notice.

5. If one peruses the show cause notice, undoubtedly, the -
same was issued on the basis that the appellants had sought to
avail the cenvat credit on 30™ March, 2001 in relation to the capital
goods which were received in the factory prior to 015 March, 2001
as the same was not permissible in terms of the provisions of law
comprised under Rule 57-AB(1) as was amended under Notification
No. 6/01-CE(NT) dated 01.03.2001. Paras 3 and 4 of the show
~ cause notice clearly refer to the ground on which the show cause

notice was issued and the same read thus :

“Further the assessee have taken credit of the balance
50%, amounting to Rs. 15,82,729/- vide RG 23-C Part II
Entry No. 64 dated 1.11.2001. The total CENVAT credit
amounting to Rs. 31,65,458/- has been taken by the
assessee during the period 30.03.2001 to 30.11.2001,
which appears to be taken under Rule 57-AB of the Central
Excise Rules, 1944 effective during the relevant period.
According to Rule 57-AB(1) “A manufacturer or producer of
final products shall be allowed to take credit of the duty ....
Paid on any inputs or capital goods received in the factory
on or after the first day of March, 2001 ...” As per
Notification No. 6/2001-CE(NT) dated 1.3.2001.

Keeping in view the provisions of Rule 57-AB of the Central
Excise Rules, it is clear that the assessee was entitled to
take CENVAT credit of duty on or such Capital goods which
were received on or after 15' day of March, 2001 whereas

St

4,
I




the assessee have taken the CENVAT credit on those capital
goods which were received by them before 01.03.2001.”

6. The order passed by the adjudicating authority

discloses the point for consideration having been framed as under :

“The point to be decided in the present case is whether an
independent textile processors working under compounded
levy scheme is eligible to avail the cenvat credit of duty
paid on capital goods received during the period April, 2000
to February, 2001 after 1.3.2001 as per the provisions of
Rule 57AB(1) of erstwhile Central Excise Rule, 1944 as
applicable at the relevant time.”

7. The Commissioner (Appeals) while dealing with the

matter before him also observed thus :

“The basis issue to be decided is whether an independent
textile processor working under the compounded levy
scheme and paying duties of excise in terms of Notification
No. 19/2000 dt. 01.03.2000 was eligible to avail the cenvat
credit of duty paid on capital goods received by them
during the period April 2000 to Feb. 2001 after 01.03.2001,
in terms of provisions of Rule 57-AB(1) of erstwhile Central
Excise Rules, 1944 as stood applicable at the relevant
time.”

8. Undoubtedly, perusal of the orders passed by the
authorities below thus disclose that both the authorities proceeded
to consider the matter from the point of view, as to whether an
independent textile processor working under the compounded levy
scheme was eligible to avail cenvat credit of duty paid on capital
goods received by them during the period from April 2000 to
February 2001 consequent to the implementation of the provisions
comprised under Rule 57-AB(1) under Notification No. 6/01—CE£I>IT)
dated 01.03.2001. ‘Both the authorities also make specific

reference to Notification No. 19/2000-CE(NT) dated 01.03.2000.
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The said Notification clearly provides that, the independent
processors of the processed textile fabric were not eligible to avail
any credit of duty paid on the inputs on the capital goods unciler the

A

Central Excise Rules, 1944 or any other Notification Jissued
H #
1

1

thereunder.

9. As already observed above, perusal of the show cause
notice nowhere discloses any reference to Notification No.
19/2000-CE(NT) dated 01.03.2000 nor to the fact that the
appellants being independent processor of processed textile fabrics
were not eIigibIe to avail any credit of the duty paid on inputs or
capital goods under the Central Excise Rules, 1944 or any other
Notification issued thereunder. The show cause notice was squarely
in relation to Rule 57-AB as it stood w.e.f. 01.03.2001." Being o,
the authorities below were not entitled to travel beyond the scope
of the show cause notice in order to justify the claim against the
assessee. The law in that regard is well settled. The decision in
Baboobhai Patel & Company’s case (supra) refers to absence of

powers to the authority to decide a matter on extraneous ground.

10. Undoubtedly, therefore, on the ground on which the
impugned order sought to be assailed is well justified and on.that
count the order would not be sustainable. The contention on
behalf of the respondent, however, is that, apart from the said
ground, the authorities below have also held that the appellants

were not entitled to claim the cenvat credit in view of' the
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provisions of law comprised under Section 57-AB as it stood w.e.f.

}
i

r

01.03.2001.

11.

[

While making good his contention in this regard, the

learned DR has brought to our notice the following observations

from the impugned order passed by the adjudicating authority :

“The contention of the assessee that Rule 57AB was
regulated by the condition imposed/prescribed under Rule
57AC and therefore, on fulfilment of condition of Rule 57AC
the rule 57AB should be applicable is nothing more than the
misinterpretation of the law only. Rule 57AC simply lays
down the manner of availment of credit, whereas it is the
Rule 57AB, which decides the admissibility of cenvat credit.
Therefore, it is incorrect to interpret the statutory
provisions in the matter that on fulfilment of condition of
Rule 57AC the Rules 57AC would be applicable.

. Admissibility or otherwise of cenvat credit in respect of

inputs or capital goods were governed by the Rule 57AB of
the erstwhile Central Excise Rules, 1944 only as applicable
at the relevant time.”

He further submitted that, based on the said reasoning the

authority has arrived at the finding as under :

12.

"Thus I find that the assessee have irregularly availed
cenvat credit amounting to Rs. 31,65,458/- in
contravention of Rule 57AB of Central Excise Rules, 1944 in
respect of capital goods received prior to 1.3.2001 and the
same is recoverable from them under provisions of Section
11A of Central Excise Act, 1944 read with Rule 57AB of the
erstwhile Central Excise Rules, 1944 and Rule 12 of Cenvat
Credit Rules, 2001.”

Referring to the above finding in the order passed by

the adjudicating authority, it is sought to be contended that, mere

reference to the compounded levy scheme or Notification No.

19/2000-CE(NT) dated 01.03.2000 would not render the order to

be bad in law in view of the fact that the authorities below have
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also considered the ground on which the show cause notice was

issued and on the same ground the demand has been confirmed.

13. Undoubtedly, it is true thét the adjudicating authority,
apart from making reference to Notification No. 19/2000-CE(NT)
dated 01.03.2000 and the provision regarding compounded levy
scheme comprised thereunder has also referred to the ground on
which the show cause notice was issued to the appellants as is
apparent from the portion of the order which is quoted
hereinabove. But the fact remains that, while dealing with the
entire m>atter both the authorities below have essentially proceeded
on the basis of the compounded levy scheme and the effect thereof
and have proceeded to analyse the materials on record on the
basis of applicability of the said scheme to the apbellants. Equally it
is true that there is also reference to the ground which was
disclosed in the show cause notice. In such circumstances, it

cannot be ascertained as to whether the authority below while

arriving at the findings adverse to the assessee was to what extent

influenced by the extraneous ground on which both the authorities
below proceeded to decide the matter against the assessee. In
such circumstances, therefore, the contention on behalf of the
appellants that this itself could be a ground for interference in the

impugned order cannot be totally brushed aside.

14. The undisputed fact in the matter in hand discloses

that the appellants did receive the goods during the financial year

2000-01. He availed the 50% cenvat credit on such'goods on

N,
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30.03.2001. The date 30.03.2001 forms part of the financial year

2000-01. ;

15. It cannot be disputed that Rule 57-AB was amended
under Notification No. 6/01-CE(NT) dated 01.03.2001. The

relevant portion prior to amendment of the said Rule read thus :

“57AB. CENVAT credit. - (1) A manufacturer or producer of
final products shall be allowed to take credit (hereinafter
referred to as the CENVAT credit) of,-

€)) the duty of excise specified in the First Schedule to
the Central Excise Tariff Act, 1985 (5 of 1986)
(hereinafter referred to as the said First Schedule),
leviable under the Act;

(iif) the duty of excise specified in the Second Schedule
to the Central Excise Tariff Act, 1985, leviable under
the Central Excise Act, 1944 in relation to the goods
falling under sub-heading Nos. 2401.90, 2404.99,
5402.20, 5402.32, 5402.42, 5402.43, 5402.52,
5402.62, 8415.00, 8702.10, 8703.90, 8706.21 and
8706.39 of the said First Schedule;

(iii) the additional duty of excise leviable under section 3
of the Additional Duties of Excise (Textile and Textile
Articles) Act, 1978 (4Q of 1978);

(iv) the additional duty of excise leviable under section 3
of the Additional Duties of Excise (Goods of Special
Importance) Act, 1957 (58 of 1957); and

(v) the additional duty leviable under section 3 of the
Customs Tariff Act, 1975, equivalent to the duty of
excise specified under clauses (i), (ii), (iii) and (iv)
above,

paid on any inputs or capital goods received in the
factory on or after the first day of April, 2000.

Explanation. - For removal of doubts it is clarified that the
manufacturer of the final products shall be allowed CENVAT
credit of additional duty leviable under section 3 of the
Customs Tariff Act, 1975 (51 of 1975) on goods falling
under Chapter heading No. 98.01 of the First Schedule to
the said Customs Tariff Act.”

16. Pursuant to the amendment, the relevant portion of the

said Rule reads as under :




17.
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“4, In the said rules, in rule 57AB

(A) for sub-rule (1), the following shall be substituted,
namely:-

“(1) A manufacturer or producer of final prbducts
shall be allowed to take credit (hereinafter referred
to as the CENVAT credit) of,- P

L

(1) the duty of excise specified in the First
Schedule to the Central Excise Tariff Act, 1985
(hereinafter referred to as the said First
Schedule), leviable under the Act;

(ii) the duty of excise specified in the Second
Schedule to the Central Excise Tariff Act, 1985,
leviable under the Act;

(iii) the additional duty of excise leviable under
section 3 of the Additional Duties of Excise
(Textile and Textile Articles) Act, 1978;

(iv) the additional duty of excise leviable under
section 3 of the Additional Duties of Excise
(Goods of Special Importance) Act, 1957;

(v) the National Calamity Contingent duty leviable
under clause 129 of the Finance Bill, 2001,
which clause has, by virtue of the declaration
made in the said Finance Bill under the
Provisional Collection of Taxes Act, 1931, the
force of law: and

(vi) the additional duty leviable under section 3 of
the Customs Tariff Act, 1975, equivalent to the
duty of excise specified under clauses (i), (ii),
(iii), (iv) and (v) above, ‘ th

paid on any inputs or capital goods received in the factory
on or after the first day of March, 2001, including, the said
duties paid on any inputs or capital goods used in the
manufacture of intermediate products, by a job-worker
availing the benefit of exemption specified in the
notification of the Government of India in the Ministry of
Finance (Department of Revenue) No. 214/86- Central
Excise, dated the 25" March, 1986, published in the Gazette
of India vide number GSR 547(E), dated the 25" March,
1986, and received by the manufacturer for use in or in
relation to the manufacture of final products, on or after
the first day of March, 2001.” N

The relevant portion of Rule 57AC(2) reads thus : ¢ ¥

“"57AC. Conditions for allowing CENVAT credit.- -,

P
H
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(2) (a) The CENVAT credit in respect of capitalggoods
received in a factory at any point of time in a given
financial year shall be taken only for an amount not
exceeding fifty per cent. of the duty paid on such
capital goods in the same financial year. ¢

(b) The balance of CENVAT credit may be taken in any
financial year subsequent to the financial year in
which the capital goods were received in the factory of
the manufacturer, provided that the capital goods are
still in the possession and use of the manufacturer of
final products in such subsequent years.”

18. Referring to the above provisions of law, it was the
contention on behalf of the appellants that Rule 57-AB, which
existed prior to its amendment, clearly permitted availment of
credit of the duty of excise paid on any capital goods received in
the factory on or after 1% day of April, 2000 and during the
financial year 2000-01. Rule 57AC(2)(a) permitted the appellants
to avail cenvat credit in respect of the capital goods which were
received in the factory at any p_oint of time in a given financial year
to take 50% of the duty paid on such_capital goods in the same
financial year and the balance 50% in the subsequent financial
year. Being so, considering the fact that 50% of the credit was

availed in the financial year 2000-01 i.e. on 30.03.2001, the

. authorities could not have denied the same to the appellants. The

contention on behalf of the Department, however, is that, once
Rule 57AB was amended w.e.f. 01.03.2001 there was no occasion
for the appellants to avail the credit on the basis of Rule whicH was
no more in existence. According to them the credit from

01.03.2001 could have been availed only in terms of amended




19. Notification No. 6/01-CE(NT) dated 01.03.2001 clearly
specffies that the same came into force from 01.03.2001.; The
show cause notice issued in the matter also clearly specified the
ground for issuance thereof being the fact that the credit was
sought to be availed on 30.03.2001 relating to the capital goods
received prior to 01.03.2001. In such circumstances, obviously, it
was necessary for the authorities to deal with the effect of the
Notification No. 6/01-CE on the entire issue involved in the matter.
Though, the learned DR is right in contending that the adjudicating
authority has referred to the ground mentioned in the show cause
notice, neither the adjudicating authority nor the Commissioner
(Appeals) has dealt with the relevant aspect of the matter. On the
contrary, as pointed out by the learned advocate for the
appellants, both the authorities below essentially procéeded on the
basis of applicability of compounded levy scheme to the appellants
and, therefore, the appellants being not entitled to avail the credit.
Though we are not ignoring the finding of the adjudicating
authority that since the goods were received prior to 01.03.2001
the appeliants were not entitled to claim credit in respect thereof
after 01.03.2001 to which our attention was drawn by the learned
DR, having said so, it also needs to hold that it was necessary for
the authorities to deal with the aspect about the effect of the
Notification. We find no such exercise by both the authorities
below. In the circumstances, therefore, while agreeing with the

learned advocate for>the appellants that the autho_rities could not

have saddled the appellants with the demand of Rs. 31,65,458/-,

-
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without considering the effect of the notification, bearing ilil mind,
the undisputed facts on records, also it would be appropriate'to set
aside the orders passed by both the authorities below and re’mand
the matter to the adjudicating authority to-deal with the matter
afresh in accordance with the provisions of law and bearing in mind

the parameters fixed under the show cause notice and the

observations made hereinabove.

20. The appeal accordingly stands disposed of in the above

terms.

(JUSTICE R.M.S. KHANDEPARKAR)
PRESIDENT

(RAKESH KUMAR)
MEMBER (TECHNICAL)

Golay




