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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
West Block No.2, R.K.Puram, New Delhi-110066.
Principal Bench, New Delhi.

E/218/06

(Arising out of order-in-appeal No.829(HKS)/CE/JPR-
I1/2005 dt.28.11.05 passed by the
Commissioner(Appeals), Jaipur)

M/s. Nirmal Products Appellants
Versus

CCE, Jaipur , Respondent

Appearance

Sh. Atul Gupta, CS For Appellants

Sh. S.R.Meena, DR for Respondent

Coram: Hon'ble Mr. D.N.PANDA, MEMBER(JUDICIAL)
Hon’ble Mr. RAKESH KUMAR, MEMBER (TECHNICAL)

Date of hearing : 11.3.2010
F:M Order No Ui 'fp.mo

Per D.N.Panda: -

This matter came up yesterday. When the matter touches
thhe limitation aspect, we required the learned Counsel to place a
date chart. He has done so today.

N

2. It is argued for Appellant that the appellant was before the

"learned first appellant authority duly in accordance with law. It

was also a fact that the order-in-original was sent to the appellant
thy courier by the Revenue Authority which is patent from para 3

of the appellate order. We find from law that there is no modality
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of dispatch of orders by courier is prescribed under the law. In ;,
order to avoid difficulties, section 37C is specifically designed tof_;
appear in the Statute Book to maintain evidence for benefit of I
both the sides showing service of documents prescribed by thatf'i :
section. If such a modality is not followed, the order-in—original'
can be said to have been not served on the assessee. Therefore,4
the appellant cannot be denied justice taking shelter of the order
sent by courier.

3. Learned DR supports. the order of the Appellate Authority .
below and submits that the service of the order by courier is a
good service when acknowledgement was obtained.

4, Heard both sides and also gone through the modality of -
dispatch done by courier. There is nothing brought to record that
there was emergency to serve the order by courier. Section 37C
has made provision for service of decision, order, summons or
notices issued by the Department by registered post with
acknowledgement due. Public authorities cannot act beyond the
modality prescribed by law. If they act beyond the scope of law
or in defiance of law, they are said to have not exercised the
Authority in accordance with law. We do not approve th‘ei

5

modality of dispatch of order-in-original by courier when Ia\;l
does not prescribe such modality for service. Therefore, Iearne;:d
Commissioner should have taken into coi'isideration that law doeé
not permit him to approve the courier service to deliver tl'ié

order-in-original. He should decide the appeal on merit calling for

.-t
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explanation of the Adjudicating Authority why such a breach‘Q{-

‘the law was done going beyond the mandate of law under Section

37C of the Central Excise Act,1944. Accordingly, we also direct

— the learned Commissioner(Appeals) to send a note stating ai,bové

breach of law to higher authority to safeguard interest of justice
and interest of Revenue without being challenged on such
substantial issue. Matter is, therefore, remanded for disposal of
appeal to Commissioner(Appeals) as per law. ‘

Order dictated in the open Court.

(D.N.Panda)
Member(Judicial)

(Rakesh Kumar)
Member(Technical)
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