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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI \f
COURT NO.II ,

E/Stay 3247-57 /2009, E/Appeal Nos.3159-69/2009-Ex(Br)

; I

(Arising out of order in appeal No.106- 'y
114/CE/stay/Chd.II/3JK/2009 dated 30.9.09 passed by the

Commissioner of Central Excise(Appeals), Chandigarh-II)

M/s Jindal Photo Ltd Applicant
Vs

CCE, Chandigarh . Respondent

Appeared for: Appellant : Shri L.P. Asthana, Advocate

Appeared for Respondent : Shri R.K. Verma, SDR

Coram: Hon’ble Mr. D.N. Panda, Judicial Member
Hon’ble Mr.Rakesh Kumar, Technical Member

Date of Hearing: 29.3.2010
Finad Order No. (U2 <o Isz]26l0. /2010

Per D.N. Panda: " 228 @ 298[2010

The Appellant being aggrieved by the order passed by the
learned Commissioner (Appeals) on 8.8.2009 dismissing all the 11
appeals on the ground that the stay order was not complied and
also holding that the amount not refundable shall be recoverable
in terms of ‘the impugned Notification, came in appeal before
Tribunal. i
2. Shri Asthana learned Advocate appearing on behalf of the
appellant submits that the order rejecting the refund application
did not give rise to yrecovery of the demand for whic-h :no exercise
of the power by the learned Commissioner (Appeals) undgr
Section 35-F was warranted. Rather appeals of iﬁ;he Appellaht
should have been disposed. He cites one sample order dated

19.11.2008 passed by the learned Adjudicating Au't‘h'ority not
_ ..

showing recovery of any demand. According to him,-if there is no
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recovery, there is no question of passing an order.fon: pre-‘d.eposit.
So also his submission is that error/?:gﬁﬁmitted by tr'le‘ learned
Commissioner . (Appeals) to reject trwdiﬁcation Ap(:?lbi;:a_ltion in
terms of an order dated 30.9.2009,4was uncalled for. *AI‘I these
errors gave rise to cause for approaching the Tribunal to gend the
matter back to the learned Commissioner (Appeals) to décide the
issue afresh. .

3. Shri Asthana[submits that the whole case is to bg tested in
terms of Notification. Duty realized is deposited to‘avail set
off/adjustment thereof against further duty liability in respect of
finished goods manufactured and cleared. If such adjustment is
permissible, the Notification requires the authority to do so. If any
excess amount is availed as credit without being refundable, that
shall be treated as irregularly availed credit. He relies on para
2(g) of the Notification to submit so.

4. While it is submitted by the learned Counsel to send the
matter back to the learned Appellate Authority, Revenue’s
submission is that if refund is rejected the amount beco;nes
recoverable and that has been rightly. done by the learned
Commissioner (Appeals) rejecfing the stay applications filed by the
ap‘pellant‘ who preferred fo file stay application before him. Once
the stay order is not complied, the appeaI; were liat;le to be
dismissed and that was sé done. |

5. We have gone through the order in original aﬁﬁgégné at
page 25 of the appeal folder in E/Appeal No. 3159/09. That order
shows rejection of the refund without any intention éhérein to
recover the amount not refundable. Therefore, we checked -up

e By
whether any non-refundable amount is proposed by the order of




adjudication for recovery as demand. There is no answer to thi:s
by Révenue saying that refun_ql_applications were rejected and the
rejected amdunt shall be recoverablé. This does not appeal to
common sense when there is no order for reéovery. \
6. We read para 2(g) of the impugned Notification dealing with
irregularly aQaiIed credit and availing of credit in excess of the
amount deterﬁwined for refund correctly. 'Recovery of any amount
u,nder law is to be done by a speaking order passed in that behalf.
Oﬁce we appreciate such an proposition as averred by the learned
Counsel, we are of the opinion that no stay order was required in
the appeals to 'be passed by the learned Appellate Authority
below. But the appellant itself conceived that there is demand for
recovery for which stay applications were filed. =~ Once such
applications were filed, we do not consider it improper for the
learned Commissioner (Appeals) to pass appropriate order, which
he has done by rejection. However, to resolv’e the dispute, it
would be proper to send the matter back to the learned
Adjudicating Authority to pass appropriate order if unrefundable
amount, if any, shall be recoverable in accordance with law and on
the basis of Notification relied upon by both sides. If he considers
that tﬁere shall be appropriate demand, he shall grant proper
opportunity of hearing to the appellant and dispose the matter as
may be appropriate under law to meet the ends of justice.

7. Since a question of law as above was involved in this batch
of appeals and interpretation of respective clauses of Nofiﬁcation,
we ciispose the stay applications without expression of any opinion
considering those to be infractuous. All the 11 appeals df this

batch are also accordingly disposed of with the aforesaid direction




v

>
¥

& ‘9 B
2N
Rk e A

N

4

to the appellants to appéar before the learned Adjudicating‘
Authority on 30“‘ April, 2010 and cooperate him for a fair
opportunity of hearing to dis-[ﬁos‘e th-e matter. If the appellants fail
to appear on thaf"day, the Adjudicating Authority shall pass
appropriate order as may be considered proper in accordance with
law. |

8. In the result,'all the appeals are remanded to the learned
Adjudicating Authority setting aside orders of both the Authorities
below

(Order dictated and pronounced in the open Court).

(D.N. Panda)
Judicial Member

MPS*

(Rakesh Kumalr)
Technical Member




