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. CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
West Block No.2, R. K. Puram, New Delhi.

Date of hearing/ decision: 24.08.2010

For approval and signature:

Hon’ble Shri Justice R.M.S. Khandeparkar, President
Hon’ble Shri Rakesh Kumar, Member (Technical)

1. | Whether Press Reporters may be allowed to see the Order for
publication as per Rule 27 of the CESTAT (Procedure) Rules,
1982.

2 | Whether it should be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative
report or not?

3 | Whether Their Lordships wish to see the fair copy of the
Order?

4 | Whether Order is to be circulated to the Departmental
authorities?

f‘%’%ﬁé

Excise Appeal No. 6281 of 2004

[Arising out of Order No. I(Gen)30-134/2003/CX/T dated 28.09.2004
passed by the Commissioner of Central Excise, Indore].

M/s EID Parry (India) Ltd., Appellants
Vs.

CCE, Indore Respondent

Appearance: Mr. Ramesh Nair, Advocate for the appellants.

Rep. by Sh. Nitin Anand, DR for the respondent.

Coram: Hon’ble Sh. Justice R.M.S. Khandeparkar, President
Hon’ble Sh. Rakesh Kumar, Member (Technical)

EyNAL— Oral Order No._é;g\f//(\ — €0
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; l;er: Shri Justice R.M.S. Khandeparkar:

Heard the learned Advocate for the appellants and learned DR for the
respondent.
2. By the impugned order, the Commissioner, Indore has rejected the
application filed by the appellants for remission of duty. The said
application was filed on the ground that the goods had been rendered non-
marketable for various reasons. The Commissioner by the impugned order
has held that the appellants failed to produce sufficient material in support of
their claim that the goods was unfit for marketing and that they did not
establish that they had ever tried to sell the goods in question either by way
of auction or tender process. In that view of the matter, it has been held that
the appellants failed to satisfy the Excise Officers about unfitness of the
goods for marketing.
3. Learned Advocate for the appellants drawing our attention to Rule 21
submitted that the said provision of law requires that if the manufacturers
claim the goods to be unfit for consumption or for marketing at any time
before removal of the goods, he may apply for remission and thereupon
would be entitled for appropriate order by the Excise Officer. On the other
hand, learned DR submitted that it is not a mere claim but the claim has to
be substantiated with proper evidence to the satisfaction of the
Commissioner to enable the manufacturer to secure the order for remission
of duty.
4. Rule 21 of the said rules provides that where it is shown to the
satisfaction of the Commissioner that the goods have been lost or destroyed
by natural causes or by unavoidable accident or are claimed by the
manufacturer as unfit for consumption or for marketing, at any time before

removal, he may remit the duty payable on such goods, subject to such




conditions as may be imposed by him by order in writing. The first proviso
provides that in case where such duty does not exceed one thousand rupees,
the provisions of the said rule shall have effect as if for the expression
Commissioner, the expression Superintendent of Central Excise has been
substituted. Second proviso provides that in case where the duty exceeds
one thousand rupees but does not exceed two thousand five hundred rupees,
it would be for the Assistant Commissioner of Central Excise or Deputy
Commissioner of Central Excise and third proviso provides that in case
where duty exceeds two thousand five hundred rupees but does not exceed
five thousand five hundred rupees it would be for the Joint Commissioner or
the Additional Commissioner of Central Excise in place of Commissioner to
be satisfied for necessary order under the said rule.

5. Undoubtedly, the rule provides that it is for the manufacturer to claim
that the goods are unfit for consumption or for marketing. Nevertheless, the
order granting remission has to be passed by the competent authority
specified under the said rule on being satisfied about such claim. For the
purpose of satisfaction of such claim, obviously the manufacturer has to
produce necessary material in support of such claim.

6. In the case in hand, the appellants had filed an application for
remission on the ground that the goods in question had been rendered non-

marketable for the following reasons:-

i) Quality of the stocks is very poor;

11)  Patterns and color not in demand;

1)  Stock gloss and other characteristic deteriorated due to age;

iv)  Incomparable with the present quality — both our’s &
competitors;

v)  Breakage of wares in the storage area, goods being fragile in

nature;




vi) Huge storage area has been occupied by this non-saleable

goods; and

vii) Most importantly, sale of sub-standard goods will spoil
existing market.

7. Undisputedly, apart from some letters either of the Officer of the
appellants or some of the dealers no other material was placed on record.
On the other hand, the Commissioner appears to have referred to some
random survey made by the Officers of the department on the point of
method of marketability of similar type of goods. However, there does not
appear any analysis of whatever material in the form of letters placed on
record by the appellants in support of their claim. It is one thing to say that
the appellants have not produced any proof and another thing to express
opinion in relation to materials already produced on record. Certainly, the
Commissioner could have ascertained on analyses of those letters whether
the same revealed in any manner information regarding non-marketability of
the goods in question. Apparently, the impugned order does not disclose
any such analysis.

8. In case of an application claiming the goods to be unfit for marketing,
undoubtedly, it would be also necessary for the claimant to produce
evidence regarding the same.

9. The provision of law comprised under Rule 21 which speaks about the
satisfaction of the Commissioner relates to the claim made by the
manufacturer. Such a claim may not necessarily relate only to the conditions
in which the goods are found. While deciding about genuineness of the
claim, it would be necessary for the adjudicating authority to take into
consideration all the grounds based on which such claim is made. Merely
because the goods can be sold either by way of auction or tender that cannot

be a ground to refuse the claim by the manufacturer. It has also to consider




whether disposal of goods by way of auction or tender process would be in
any manner prejudicial to the goodwill gained by the claimant in respect of
goods manufactured by them as also whether it would affect their existing
market for the goods manufactured by them. All these aspects are to be
taken into consideration while deciding genuineness of the claim.
Ultimately, it is for the manufacturer to decide the method which he has to
choose for sale of the product manufactured by him. The Revenue
authorities cannot have ultimate say in that regard.

10.  Considering the above aspects, we do not find the Commissioner
having applied its mind to the matter in issue in the manner it was required
to be and, therefore, the impugned order cannot be sustained and is liable to
be set aside. Matter is, therefore, remanded to the Commissioner to decide
the application afresh bearing in mind all the important points stated above
with liberty to the appellants to produce further evidence if so desire in

support of their claim. Appeal is accordingly disposed of in the above terms.

[Justice R.M.S. Khandeparkar]
President

[Rakesh Kumar]
Member [Technical]

/Pant/




