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SToY OrderNo.ﬁ?ﬁ/Ay‘T///Vﬁgé:

IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi — 110 066.
Principal Bench, New Delhi

COURT NO. I

DATE OF HEARING : 23/08/2010.

DATE OF DECISION : 23/08/2010.

Excise Stay Application No. 3026 of 2009 in appeal No.
2927 of 2009

M/s Positive Plastics Pvt, Ltd. Appellants
Versus
CCE, Noida Respondent

Excise Stay Application No. 3027 of 2009 in appeal No.
2928 of 2009

Shri Rajneesh Kumar Raghuyal 1. Appellants
Director of M/s Positive Plastics Pvt. Ltd. ] '

Versus

CCE, Noida Respondent

Appearance

Shri Vishwanath Shukla, Advocate - for the Appellants.
Shri Nitin Anand, Authorized Representative (DR) - for the
Respondent.

CORAM : Hon’ble Shri Justice R.M.S. Khandeparkar, President
Hon’ble Shri Rakesh Kumar, Member (Technical)

Per. Shri Justice R.M.S. Khandeparkar :-

Heard the learned advocate for the appellants and DR for

the respondent. As we Propose to dispose of the appeals we allow
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- the applications without insisting for any deposit in the matter,
whiile directing the Registry to place the appeals for final disposal

forthwith. The applications accordingly stand disposed of.

(Justice R.M.S. Khandeparkar)
T President

15

. ' (Rakesh Kumar)
Member (Technical)
PK ,

i




IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL '
West Block No. 2, R.K. Puram, New Delhi - 110 066.
Principal Bench, New Delhi

COURT NO. I

DATE OF HEARING : 23/08/2010.
DATE OF DECISION : 23/08/2010.

Excise Appeal No. 2927 of 2009

M/s Positive Plastics Pvt. Ltd. Appellants
Versus
CCE, Noida Respondent

Excise Appeal No. 2928 of 2009

Shri Rajneesh Kumar Raghuyal ] Appellants
Director of M/s Positive Plastics Pvt. Ltd. 1

Versus
CCE, Noida Respondent

[Arising out of the Order-in-Appeal No. 219-220/CE/APPL/NOIDA/
2009 dated 31/07/2009 passed by The Commissioner (Appeals),
Customs & Central Excise, Noida.] '

For Approval and signature :

Hon’ble Shri Justice R.M.S. Khandeparkar, President
Hon’ble Shri Rakesh Kumar, Member (Technical)

1. Whether Press Reporters may be allowed to see : T
the Order for publication as per Rule 27 of the 9
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of : ND
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair : Qﬁ*‘*
copy of the order? 4

4. Whether order is to be circulated to the : V
Department Authorities?

Appearance

Shri Vishwanath Shukla, Advocate - for the Appellants.
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Shri Nitin Anand, Authorized Representative (DR) - for the
| Respondent.

CORAM : Hon’ble Shri Justice R.M.S, Khandeparkar, President
Hon’ble Shri Rakesh Kumar, Member (Technical)

% Order o, —_pated : L5) )4
Frooatevdan 0N C6/-Fho/ po

=
e Per. Shri Justice R.M.S. Khandeparkar :-

Heard the learned advocate for the appellants and DR for

the respondent. These appeals are being heard in terms of order -

passed today in stay appiicatiooaNos. 3026-3027 of 2009.

: 2. The appellants challenge the order passed by the
| Commissioner (Appeals), Noida on 31°t July 2009. ~By the
‘ : impugned order, the Commissiorier (Appeals) has dismissed the
appeals filed by the appellants against the order passed by the
| Adjudicating Authority. The Joint Commissioner, Noida vide his
i order dated 29“‘ September 2008 had disallowed the Cenvat
| credit amounting to Rs. 33,36,625/- and had imposed penalty of
equal amount against the appellants company as well as its
Director Shri Rajneesh Kumar Raghuyal as well as against the

Director of M/s Kashish Products Impex (P) Ltd., Khasra.

3. The appellants are engaged in manufacture of PVC/Resin

sleeves, protectors, cover connectors, dust boots, battery .
terminal covers etc. falling under chapter 85 of the Central Excise
Tariff Act 1985. In the course of the investigation, it was revealed
that the appellants had wrongly avaiiedk Cenvat credit on the
basis of fictitious invoices issued by M/s Kashish Products Impex

(P) Ltd. during the period July 2002 to July 2005 amounting to
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Re. 33,36,625/- and, therefore, a.show cause notice dated 30t
July 2007 came to be ise-ued. The proceedings were contested by
the appellants. The Adjudicating - Authority after hearing the
parties passed the said order. The appeals carried against the
same were dismissed by the Impugned order and hence the

present appeals.

4., Though the impugned order is seught— to be challenged on
various grounds, it is not necessary to referZ;ll those grounds and
suffice to refer to only one ground namely failure on the part of
the lower Appellate Authority to consider the matter as was

required to be considered by the first Appellate Authority,

5. Plain reading of the impugned order discloses that after

noting down the grounds of challenge to the order passed by the

Adjudicating Authority, the entire proceedings were sought to be

dlsposed of by two paragraphs which read thus :-

“7.3 1find that the adjudicating'authority in the impugned
order confirmed the demand taklng into <onsuderatlon the
following facts -

- Statements dated 15.06.06 “and 07.09.06 of Sh.
Rajneesh Kumar Raghuyal (appellant - -2) wherein he stated
that he cannot comment upon the statement of Sh. Naresh
Guleria; he cannot state whether or not there was any
manufacturing activity on the days except when he visited
the factory premises of M/s Kashlsh Products Delhi; he
cannot comment upon the statements of driver/owner of
the transport vehicles whose numbers were glven on the
invoices; he could not produce the gate entry register
evidencing receipt of goods unde. the lnvoices of M/s
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Kashish Products, Delhi. Sh' Rajneesh Raghuyal agreed
that he would deposnt the duty amount in question by
11.09.06. ‘ S

- Statements of the driv'ers/owners of the transport
vehicles who denied having transported any goods in their
vehicles from M/s Kashish Products Delhi to the factory
premises of the appellants ‘

- Statements of Sh. Naresh Guleria, Director of M/s
Kashish Products Impex P Ltd Delhi tendered under
Section 14 of the Central Exase Act 1944 wherein it has
been categorically admitted that only invoices were lssued

without dispatch of any goods

7.4 1 find that while the appellants put forth several
points of arguments but have not challenged any of the
above said facts on which the impugned order has been
rested. There is nothing on record suggesting retraction of
Sh. Guleria from what he has tendered in the statements
given under Section 14 of the Central -Excise Act, 1944
recorded by the officers of the Central Excise
Commissionerate, Delhi-I and appellant no. 2 also gave
statement at the relevant time bu‘t_was unable to prove the
receipt of inputs under the said 'invoices. The deposition
made by Sh. Guleria in his statement is binding, this view is
in conformity with the judgment of the Hon’ble Supreme
Court in the case of Surjeet Sihgh Chhabra vs. U.0.I. 1997
(89) E.L.T. 646 (S.C.).Relying on the said judgment the
Tribunal too in its decisio.n iri“the case of CCE, Mumbai-V
vs. Nippon Zip Industry Pvt. Ltd 2009 (236) E.L.T. 554
(Tri. Mumbai) and referring to several other judgments on
the evidentiary value of a confessronal statement, clearly
held that such a statement can be relied upon for
establishing an offence unless evudence shows that it was
obtained under duress, threat coercnon Thus, once the

statement admits the offence there IS no requirement of

-
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any corroborative evidence to substantiate the findings

contained in the impugned order.”

6. As far as first para from thé impugned order quoted above
is concerned, it merely relates to sd‘me of the grounds on which
the adjudicating authority had decided the matter.,l;Le/does not
refer to any of the reasons on the part of the first Appellate

Authority for decision by the first Appellate Authority in the

n“iatter.

7. As regards, the second para from the impugned order
quoted above, it refers to statement of Shri Guleria to hold that
the findings arrived at by the lower authority does do not require
interference. Apparently said para does not even relate to the
contents of statement of Shri Guleria, It merely refers to the fact
that the statement of Shri Guleria 'was‘. recorded under Section 14
and there was nothing on record to s'qggest that the statement
was retracted. The para further states that such statement is
binding in terms of the decisions of the Hon'ble Supreme Court
and of the Tribunal and that, thereforé, there is no requirement
of any corroborative evidence in relation to the contents of the

statement.

8. Appérently it discloses total non-épplication of mind by the

first Appeliate Authority to the matter in issue.

9. The allegations against the appellants are of serious nature

as the same refer to availment of Cenvat credit on the basis of

ts

fictitious invoices issued by a third party. In such circumstances,
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issued to the supplier. Undoubtedly, the Same was done about 5
months after recording of statement., In tha;: regard it was
necessary for the Commissioner (Appeals) to consider the said
argument advanced on behalf of the appellants and to ascertain
theleffect of the alleged retraction after 5 months before relying

upon the statement of Shri Guleria.

10.  Merely recording that the lower authority has decided the

matter on particular points does not amount to application of

" mind by the Appellate Authority, Having said that the lower

authority has decided the matter on the basis of certain

materials, it was ‘necessary for the lower Appelléte Authority to
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ascertain by analysing those materials as to whether the findings
arrived at by the lower authority were borne ouf from the records
or not. There is no such exercise made by the lower Appellate

Authority. £
i

11. It is also to be noted that the order _passed by the
Commissioner (Appeals) is subject to further cgaplpeal before the
Tribunal. It is, therefore, necessary for thve;.Commissioner
(Arppeals) to disclose in his order the points which arise for
consideration and decide the matter with proper l;easoning in
support of the findings which such authority may arrive at. The

impugned order does not disclose any such thing.

12. In the result, the impugned order cannot be sustained and
is liable to be set aside and the matfer is remanded to the
Commissioner (Appeals) and after hearing the parties, to pass an
appropriate order on consideration of the entire materials and

after arriving at appropriate findings based on such analysis.

13. Appeals are acédrdingly allowed and the matters are

remanded to the Commissioner (Appeals), as stated above.

(Justice R.M.S. Khandeparkar)
President

(Rakesh Kumar)
Member (Technical)

PK




