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CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
West Block No.2, R. K. Puram, New Delhi.

Date of hearing/decision 11.10.2010

Excise Stay No. 1729 of 2010 in Excise Appeal No. 1725 of 2010

CCE, Delhi-II Appellant

| Vs.
M/s Engineering Technico India Respondent
Appearance:

Rep. by Sh. Nitin Anand, DR for the appellant.
Rep. by Sh. P. Ranjan, Advocate for the respondent.

Coram: Hon’ble Sh. Justice R.M.S. Khandeparkar, President
Hon’ble Sh. P. Karthikeyan, Member (Technical)

SFBAY BRDER. NS 77 ?//0-— ox
Per: Justice Sh. R.M.S. Khandeparkar:

Heard the DR for the appellant and learned Advocate for the
respondents. As we propose to dispose of the appeal itself, the application is
disposed of with direction to the registry to place the appeal itself for final

hearing forthwith.

(Justice R.M.S. Khandeparkar)
President

(P. Karthikeyan)
Member (Technical)
Pant




CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
West Block No.2, R. K. Puram, New Delhi.

Date of hearing/decision 11.10.2010

For approval and signature:

Hon’ble Shri Justice R.M.S. Khandeparkar, President
Hon’ble Shri P. Karthikeyan, Member (Technical)

1. | Whether Press Reporters may be allowed to see the Order for
publication as per Rule 27 of the CESTAT (Procedure) Rules, 70(/
1982.

5 | Whether it should be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative I&D
report or not?

3 | Whether Their Lordships wish to see the fair copy of the
Order? }W

4 | Whether Order is to be circulated to the Departmental

authorities? %

Excise Appeal No. 1725 of 2010
[Arising out of order-in-appeal No. 162-163/CE/D-11/2010 dated 20.04.2010
passed by the Commissioner (Appeals) Central Excise, New Delhi]

CCE, Delhi-1I Appellant
Vs.

M/s Engineering Technico India ‘ Respondent

Appearance:

Rep. by Sh. Nitin Anand, DR for the appellant.
Rep. by Sh. P. Ranjan, Advocate for the respondent.

Coram: Hon’ble Sh. Justice R.ML.S. Khandeparkar, President
Hon’ble Sh. P. Karthikeyan, Member (Technical)

Eiprn - OrDER No W o?%//o ~ éx
Per: Justice Sh. R.M.S. Khandeparkar:

This appeal is taken up for hearing in terms of order passed in stay
application No. 1729 of 2010. Heard the DR for the appellant and learned

Advocate for the respondent.
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2. The challenge to the impugned order amongsK)ther grounds is that the

Commissioner (Appeals) has no jurisdiction to remand the matter. In case
the Commissioner (Appeals) finds any infirmity in the order passed by the
adjudicating authority, the Commissioner (Appeals) is empowered to set
aside such order of the adjudicating authority and thereafter on fresh
consideration of all the materials on record to pass an appropriate order. The
impugned order clearly discloses that the Commissioner (Appeals) has

exercised the jurisdiction not vested in him.

3.  Bare perusal of the impugned order discloses that the Commissioner
(Appeals) having found the adjudicating authority failed to comply with the
directions of the Tribunal, has set aside the said order and remanded the

matter for fresh consideration thereof by the adjudicating authority.

4. It is well settled by various decisions of the Tribunal, based on the
decision of the Supreme Court that, the Commissioner (Appeals) lacks
jurisdiction to remand the matter. Being so, the appellants are justified in

contending that the impugned order is not maintainable.

5. Having said as above, perusal of the order passed by the Additional
Commissioner, Central Excise, Delhi-Il on 30.04.2009 being order No.
1/2009- 10 discloses the same to have been passed without considering the
matter on merits. Undisputedly, the Tribunal vide its order dated 08.08.2006
in Excise Appeal Nos. 1999 & 2000 of 2004 had remanded the matter for
fresh adjudication after supplying the copies of the relevant documents to the

assessec.
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6. The adjudicating authority has observed that all the documents have
been supplied to the assessee. However, having said so, the adjudicating
authority failed to consider the materials on record and to ascertain whether
the same supports the case of the assessee Or that of the department and
merely because all copies of documents had been furnished to the assessee,
proceeded to confirm the earlier order. Once the Tribunal had directed fresh
adjudication, it was necessary for the adjudicating authority to analysise the
entire records afresh and to decide the matter afresh in accordance with

provisions of law.

7. Being so, though the impugned order cannot be sustained on account
of lack of jurisdiction to remand the matter, at the same time the order of the
adjudicating authority also cannot be sustained and it will be necessary for
the adjudicating authority to decide the matter afresh in terms of the

directions issued by the Tribunal under order dated 08.08.2006.

8. In view of what is stated above, therefore, while allowing the appeal,
and while setting aside the impugned order as well as that of adjudicating
authority /the matter is remanded to the adjudicating authority to dispose of
the proceedings in terms of the order of the Tribunal passed on 08.08.2006

in Excise Appeal Nos. 1999 & 2000 of 2004. Appeal accordingly stands

disposed of.
(Justice R.M.S. Khandeparkar)
President
(P. Karthikeyan)
Member (Technical)
Pant




