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CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL
NEW DELHI
Court No.I

E/Appeal N0.426/2009-SM
(Arising out of order in appeal No.378/CE/Appl/KNP/08 dated

22.10.2008 passed by the Commissioner of Central Excise (Appeals),
Kanpur)

Date of Hearing: 11.10.2010
For approval and signature:

Hon’ble Shri Ashok Jindal, Member (Judicial)

1. Whether Press Reporters may be allowed to see
CESTAT (Procedure) Rules, 19827

2. Whether it should be released under Rule 27 of the
CESTAT(Procedure) Rules, 1982 for publication
in any authoritative report or not?

3. Whether Their Lordships wish to see the fair copy
Of the order?

4. Whether Order is to be circulated to the Departmental
Authorities?

M/s Rekan Extrusions Pvt Ltd Appellants
Vs
CCE, Kanpur Respondent

Appeared for the Appellant: Shri R. Santhanam, Advocate
Appeared for the Respondent: Shri Anil Khanna, SDR

Coram: Hon’ble Shri Ashok Jindal /Member (Judicial)
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Per Ashok Jindal:

The appellant has filed this appeal against the impugned order.
Demand of Cenvat credit, interest and penalty was confirmed against
the appellant on account of non-receipt of the impugned C.I. Ingot
Moulds in their factory.

2.  The facts of the case are that an audit was conducted at the
factory premises of the appellants on 9.12.2003. During the course of
audit, it was found that the appellant has taken the credit on 332
number of C.I. Ingot moulds during the period 26.5.2001 to 9.12.2003
and whereas on physical verification, only 145 C.I Ingot moulds were
found available. Therefore, it was alleged against the appellant that
they have not received the 187 C.I. Ingot moulds and availed the
cenvat credit without receiving the goods. Both the lower authorities
confirmed the demand against the appellants.

3. The learned Advocate for the appellants submits that the
appellant is challenging the impugned order on two grounds (a) on
merits and (b) on limitation. He submitted that the audit was
conducted in December 2003 and show cause notice was issued on
2.8.2006 which is beyond the statutory period of limitation and the
show cause notice is time barred. He also submitted that as all the
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premises, the extended period is not extended in this case. On merits
he submits that as per the practice, the C.I. Ingot moulds which are
being used for manufacturing MS ingots Qhat is melted 10 or 12 times)

Hence they become unfit for use and become scrap which was being

melted by them and thereafter cleared on payment of duty.




4, Heard. On careful consideration of the submissions made by the
learned Counsel, I find that the appellant has challenged this matter
before the lower appellate authority on merits as well as on limitation.
But while passing the impugned order, the lower appellate authority
has not dealt with the ground of limitation which is a prime duty of the
lower authority to deal first without going into the merits of the case.
Accordingly, this order deserves no merit and hence the same is set
aside and the matter is sent back to the lower appellate authority to
pass the order on the ground of limitation. The appeal is allowed by

way of remand.

(ASHOK JINDAL)
Judicial Member
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