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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,
PRINCIPAL BENCH, NEW DELHI

Date of Hearing/])ecision:31.8.2010

Customs Appeal No0.279/09-SM (BR)
(Arising out of Order-in-Appeal No. CC(A)Cus./ICD/81/09 dated
15.04.2009 passed by the Commissioner of Customs (Appeals), New
Delhi)

For approval and signature:

Hon’ble Mr. Ashok Jindal, Member (Judicial)

1. Whether Press reporters may be allowed to see the
order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827

2. Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication in

any authoritative report or not?

3. Whether Their Lordships wish to see the fair copy
of the Order?

4 Whether Order is to be circulated to the Departmental

authorities?
M/s. R.S. Arora & Co. Appellant
Vs.
CC, New Delhi Respondent

Appearance: None on behalf for the appellant.
Rep. by Shri A. Khanna, JDR for the Respondent.

Coram: Hon’ble Mr. Ashok Jindal, Member (Judicial)
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Per Ashok Jindal:

The appellant filed this appeal against the Order of Commissioner
(Appeal), who has rejected the appeal hold the appeal is barred by the
duration of 90 days to filed the appeal before the Commissioner (Appeal).
The facts of the case are that the appellant filed the refund claim before the
Assistant Commissioner Customs (Refund), ICD, Tuglakabad, New Delhi.

2 The said refund claim was examine by the Assistant Commissioner
Customs and rejected the refund claim on 10.7.2008. The said order was
given a dispatched No. 14242 to 45 dated 18/7/2008. The appellant filed an
appeal against the order before the Commissioner (Appeal) on 23.3.2009
with a delay of 188 days. The appellant submitted before the Commissioner
(Appeal) they have not received the order till 02.3.2009. They have applied
for the same was supply to them 02.3.2009 and on 23.3.2009 they filed the
appeal. The Commissioner (Appeal) dismissed the appea) hold that there is
a delay of more than 30 days beyondh;riod ,g/nd Commissioner (Appeal),
without examine the facts when the Adjudicating order was dispatched to the

appellant or not. There is no postal receipt in on records.

3. None appeared on behalf of the appellant.

4.  No Adjournment request was received. The matter has been taken on
merit.
5 Heard the Ld. DR, on examination of records and submissions by the

1d. DR, I find that the Commissioner (Appeal) while dismissing the appeal
as time barred has not considered the fact that when the Adjudication Order
was sent to the appellant. No postal receipt is on record. In these
circumstances, it would be appropriate the remand back the matter to the

Commissioner (Appeal) to ascertain the date of dispatch of the Adjudication
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Order. If the Adjudication Order was not dispatched, the Commissioner
(Appeal) shall decide the appeal on merit after giving the reasonable

opportunity to the appellant.

6. With these observations, the impugned order is set aside and the
appeal is allowed by way of remand.

(Dictated and pronounced in the open court).

(Ashok Jindal)
Member (Judicial)

(K. Gupta)




