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CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL
NEW DELHI
Court No.1IV
E/Appeal No. 964/2009-SM

(Arising out of order in appeal No.10-11/CE/DLH/2009 dated 27.1.09
passed by the Commissioner of Central Excise (Appeals), Dethi-I)

Date of Hearing:27.10.2010
For approval and signature:

Hon’ble Mrs. Archana Wadhwa, Member (Judicial)

1. Whether Press Reporters may be allowed to see NO
CESTAT (Procedure) Rules, 19827

2. Whether it should be released under Rule 27 of the ND'
CESTAT(Procedure) Rules, 1982 for publication
in any authoritative report or not?

3. Whether Their Lordships wish to see the fair copy NO
Of the order?

4. Whether Order is to be circulated to the Departmental \fd\
Authorities?

CCE, Delhi-I Appellant

Vs
Shri Amit Jain Respondent

Appeared for the Appellant:  Shri Anil Khanna, SDR
Appeared for the Respondent: Shri V.R. Sethi, Advocate

Coram: Hon’ble Mrs. Archana Wadhwa ,Member (Judicial)

P(J ORDER |23 | 29 [g Qs (B

Per Archana Wadhwa :

Being aggrieved with the order passed by the Commissioner

(Appeals) vide which he has set aside the penalty of Rs. 4 lakhs




" imposed on the respondents under Rule 26 of the Central Excise
Rules, the Revenue has filed the present appeal.

2. I have heard Shri Anil Kumar, learned SDR appearing for the
Revenue and Shri V.R. Sethi, learned Advocate for the respondents.

3. Vide the impugned order, the Commissioner (Appeals) has
upheld duty confirmation against M/s Vinamra Cable Industries, a
partnership firm alongwith upholding imposition of penalty upon them.
However, in respect of the present respondent, he has observed that
as penalty has been imposed on the partnership firm, there was no
justification for imposing penalty on the partner for the same offence.
For the above proposition, he has relied on Tribunal’s decision in the
case of CCE Ludhiana Vs Modern Steel and Agro Industries reported in
2007 (217) ELT 462 (Trib.Del). The Tribunal in the above judgement
has held that when the partnership firm has been imposed penalty, a
separate penalty on one of the partners is not justified as he will be
jointly and severely liable with the other partners in respect of the
penalty payable by the partnership firm.

4, The learned DR has relied upon Tribunal’s decision in the case of
Sushant Agarwal Vs CC Kolkata reported in 2006 (202) ELT 700 (Trib.
Kol) as also Vishan Shamilal Milani Vs CCE Aurangabad reported in
2006 (202) ELT 90 (Tri. Mum) in support of his submission that a
separate penalty imposed on the partner was justifiable.

5. On the other hand, learned Advocate appearing for the
respondent, has relied upon Bombay High Court judgement in the case

of CC Vs Jupiter Exports reported in 2007 (213) ELT 641 (Bom)




" wherein it was held that when partnership firm is penalized, separate
penalties cannot be imposed on partners.

6. I find that in the Tribunal’s judgment relied upon by the DR,
there is a specific finding that partner was actively involved in the
clandestine removal of goods. I do not find specific role discussed by
the lower authorities while imposing penalty on the respondents. In
any case by following the Bombay High Court judgment in the case of
Jupiter Exports (supra), a separate penalty on the partner, when the
partnership firm is penalized, is not justified. Accordingly, I do not
find any infirmity in the view adopted by the Commissioner (Appeals).

Revenue'’s appeal is accordingly rejected.

(ARCHANA WADHWA)
Judicial Member
MPS*




