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QVJ Order No..... \7’WJV MD 9/‘7 dé:; -

CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
West Block No.2, R. K. Puram, New Delhi
- COURT-IV

Date of hearing/decision: 1.11.2010

Excise stay No. 1518 of 2010-SM & Excise Appeal No. 1487 of
2010-SM

[Arising out of order-in-Appeal No. 27/RPR-II/2010 dated 11.3.2010
passed by the Commissioner of Central Excise (Appeals), Raipur]

For approval and signature:

Hon'ble Mrs. Archana Wadhwa, Member (Judicial)

1. | Whether Press Reporters may be allowed to see the Order
for publication as per Rule 27 of the CESTAT (Procedure)

Rules, 1982.

2 | Whether it should be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative
report or not?

3 | Whether Their Lordships wish to see the fair copy of the
Order?

4 | Whether Order is to be circulated to the Departmental
authorities?

M/s BWL Ltd. Appellant
Vs.

CCE, Raipur Respondent

Appearance :

Appeared for Appellant Ms. Neha Gulati, Advocate

Appeared for Respondent: Shri S.K. Bhaskar, SDR

CORAM: HON'BLE MRS. ARCHANA WADHWA, MEMBER (JUDICIAL)

Q

Per Archana Wadhwa:
The prayer in the application is to dispense with the pre-
deposit of duty amount of Rs.62,992/- and penalty of Rs.5,000/-.

The said demand stands confirmed against the appellant by denying




them to avail the credit in respect of MS angles, Channel, beam,

plate etc. used for manufacture of storage tanks.

&ooas

2. Though the issue' prima facie‘(/to be coVered against the
appellant by the Larger Bench of the Tribunal in the case of
Vandna Global Vs. CCE reported in 2010 (253) ELT 440 (Tri.- LB).
I find that the Show Cause Notice, for the period May 2005 to
September 2007, was issued on 9.2.2009. Ld. Advocate appearing
for the appellant assails the impugned order on the point of

limitation.

3. After having heard both the sides, I find that the Deputy
Commissioner in his impugned order in original has observed as
under :-

“However, in absence of any intention to evade
payment of duty and the matter of admissibility of
CENVAT Credit being disputed involving legal
interpretations, I hold that the facts and the
circumstances of the case do not attract any severe
penalty as proposed under Section 11AC of the said Act.

I am, therefore, constrained to take a lenient view in so
far as imposition of penalty is concerned.”

4, As is clear from the above, the original adjudicating authority
has himself not doubted the appellant intentions to evade payment
of duty. If that be so, the longer period of limitation cannot be heid
to be available to the Revenue. The Show Cause Notice having
been issued on 9.2.09 for the period May 2005 to September 2007
is clearly barred by limitation. As such, I am of the view that the
appeal has to be allowed on limitation as fact. Accordingly, after

allowing the stay petition, I proceed to decide with the appeal, set




aside the impugned order and allow the same with consequential
relief to the appellant. Stay petition as also appeal get disposed ofg

in the above manner.

(Dictated & pronounced in open Court)

(ARCHANA WADHWA)
MEMBER (JUDICIAL)
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