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CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL
NEW DELHI
Court No.1V

E/Appeal No. 2586/08-SM

(Arising out of order in appeal No.487/CE/CHD/08 dated 23.9.2008
passed by the Commissioner of Central Excise (Appeals), Chandigarh)

Date of Hearing: 13.10.2010
For approval and signature:

Hon’ble Shri Ashok Jindal, Member (Judicial)

1. Whether Press Reporters may be ailowed to see
CESTAT (Procedure) Rules, 19827

2. Whether it should be released under Rule 27 of the
CESTAT(Procedure) Rules, 1982 for publication
in any authoritative report or not?

3. Whether Their Lordships wish to see the fair copy
Of the order?

4. Whether Order is to be circulated to the Departmental
Authorities?

CCE, Chandigarh Appellants
Vs
M/s Aman Ispat Udyog Respondent

Appeared for the Appellant:  Shri R.K. Gupta, SDR
Appeared for the Respondent: Shri Ajay Jain, Advocate

Coram: Hon’ble Shri Ashok Jindal ,Member (Judicial)
\QW’VQ ORDER \2F | 2217 M Ly

Per Ashok Jindal:
The Revenue is in appeal against the dropping of penalties by

the lower appellate authority against the respondent.




2. The facts of the case are that one M/s Friends Alloys Ltd (who is
availing area based exemption) sent the goods to the respondents
under a cover of invoice but during the investigation, the truck who
was carrying the impugned goods, was not having the invoice. As the
goods had to go to one M/s Mittul Steel Industries who is registered
with the Central Excise Department, a case was made out against the
respondent by the department that with an intention to evade duty,
the goods have been received by them without Central Excise invoice.
Accordingly, a penalty of Rs. 10,000/- was imposed by the
adjudicating authority against the respondent. The said adjudication
was challenged by the respondent before the Commissioner (Appeals)
who set aside the penalty holding that the department has failed to
prove the invoice issued is not genuine. Hence the goods are not
dutiable goods. There is no demand against the main party.
Aggrieved from the\&id findings, the Revenue is in appeal.

3. The learned DR rqtired the adjudication order and submitted that
the respondent was involved in a case to deal with the goods which
are not having the invoice number and investigation in their premises,
is liable for penal action.

4, On the other hand, learned Advocate for the respondent
submitted that the proceedings of penalty against the main party has
already been dropped by this Tribunal vide order No. 895-896/2010-
SM dated 4.8.2010 holding that the allegations has not been done in a
proper manner, the respondent has to succeed because he has not
faced the charges at the initial stage. Hence the appeal filed by the

Revenue was rejected.




5. Heard both sides.

6. Considering the submissions made by both the sides, I find that
in this case, it is admitted that the impugned goods are not liable to
pay any duty. When there is no duty involved, the charge that the
respondent is involved in the activity to evade payment of duty,
cannot be sustained. There is no allegation against the respondent
that they have cleared any goods or they are the manufacturer of any
excisable goods. The Commissioner (Appeals) has rightly observed
that an invoice was issued which the department failed to prove as not
genuine. If the appellants had not issued any invoice further to M/s
Mittul Steel Industries, there was a reason that the office of the
appellants was closed due to ill health of its partner. Even, otherwise
the appellants are not answerable to the department because they are
not registered with the department and they do not deal in cenvatable
inputs/goods and the goods for which they have been booked are
exempted and do not involve any Central Excise duty. The allegations
against the appellants are not sustainable and accordingly, the penalty
is set aside. I do not find any infirmity with the same. Accordingly, I

uphold the same. The appeal field by the Revenue is rejected.

(ASHOK JINDAL)
Judicial Member
MPS*




