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CUSTOMS, EXCISE & SERVICE TAX

APPELLATE TRIBUNAL,

West Block No. 2, R.K. Puram,
NEW DELHI-110 066

SERVICE TAX APPEAL NO. 690 OF 2010-SM &
C.0. NO. 62 OF 2010

[Arising out of Order-in-Appeal No. 257/Chd-I/CE/2009 dated
27.7.2009 passed by the Commissioner (Appeals), Customs &
Central Excise, Chandigarh]

CCE, Chandigarh-1 Appellant
Versus

M/s. Ajay Poly (P) Ltd., Respondent

Appearance:

Shri S.K. Bhaskar, D.R. for the Revenue/appellant;
Shri V. Swaminathan, Advocate for the respondent

Coram: Hon’ble Shri D.N. Panda, Judicial Member;

Date of hearing/decision: 4™ November, 2010
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FINAL ORDER NO. ((}\/{ 8/’ ted

Per D.N. Panda:

Although stay application has been listed today in the cause
Iist)bat record shows that there was an order passed on 23rd
October, 2009 rejecting Revenue’s stay application. Consequently,
disposal of appeal arises.

2. The proceeding was initiated against the respondent on the
conception that from the period 10-9-2004 to 12-12.2004 the
respondent did not pay service tax on the job charges of Rs.
9,40,035/- received. When the audit pointed out that service tax

was payable on such gross receipt)the respondent discharged his




tax liability of Rs. 94,035/, Education Cess of Rs. 1881/- and
interest of Rs. 9,665/-, aggregating Rs. 1,05,581/- vide TR-6
challan dated 4.10.2006. The authority intended the respondent to
pay service tax under the category of Business Auxiliary Service
provider. Section 65(19) of the Finance Act, 1994 brought
production or processing of goods for and on behalf of client in
terms of clause (v) of the said section for levy of service tax under
the category of “Business Auxiliary Service”. This was effective
Jorier
from 16.6.2005}\introduced to Section 88 of the Finance Act, 2005.
It is surprising, how the authorities taxed the respondent when
there was no law in force for the material period. But learned D.R.
today supports the adjudication order.
3. Learned Counsel appearing on behalf of the respondent
submits that the appellant was very cooperative to deposit the tax
and interest immediately when the audit pointed out and that is
coming out from the adjudication order itself. For some time past
the taxability of particular receipt was under confusion for which the
appellant was made to suffer. Considering such mitigating factor
learned Commissioner (Appealc) waived the penalties imposed on
‘ the respondent under different provisions of the law. He ha snot
found any mala fide on u:fmp'w\gf the respondent. Under such
circumstances levy of penalty is uncalled for.
4.  Heard both sides and perused the record.
5. Ll’rovision,ghas been stated in the preceding paragraphs at the

beginning of this order. Both on the ground of mitigatiw? factor




and on the point of non—IeviabiIity?the appeal of Revenue should

fail. Accordingly, the same is failed.

(Dictated & pronounced in the Open Court.)

(D.N. PANDA)
JUDICIAL MEMBER
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