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" IN THE CUSTOMS, EXCISE AND SERVICE TAX
APPELLATE TRIBUNAL, NEW DELHI
PRINCIPAL BENCH, COURT NO. III

Excise Appeal No. 553-554 cf 2009-SM(BR)

Commissioner of Central Excise, Appellants
Allahabad (UP)

Vs.

M/s. Hindalco Industries Ltd. Respondent

Excise Appeal No. 688-689 of 2009-SM(BR)

M/s. Hindalco Industries Ltd, Appellants
Vs.

Commissioner of Central Excise Respondent
Allahabad (UP)

[Arising out of Order-in-Appeal No. 115 to 1:8-CE/ALLD/2008 dated
18.12.2008 passed by the Commissioner of  Central Excise (Appeals),
Allahabad (UP) ]

For approval and signature:

Hon'ble Mr. Ashok Jindal, Member (Judicial)

1. Whether Press Reporters may be allowed to see :
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it should be released under Rule 27
of the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether Their Lordships wish to see the fair
copy of the Order?

4. Whether Order is to be circulated to the
Departmental authorities?
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Appearance:
Shri K.P. Singh, SDR for the Appellants
Shri Hemant Bajaj, Advocate for the Respondent

Date of Hearing/decision : 19.10.2010

fGVLJ ORAL ORDERNO. [2.b% - |-bo f%”lM@y

/
Per Ashok Jindal:

These are four appeals filed by the Revenue and two filed by the
assessee. The assessee have filed the appeals against the confirmation of
demand, interest and penalties under section 11AC and Rule 15(2) of
Cenvat Credit Rules, 2004 and the Revenue has filed the appeal for
imposition of additional penalty under Ruie 15(1) of the Central Excise
Rules, 2004.

2. The brief facts of the case are that during the course of investigation
the Cenvat credit goods were found short on physical verification.
Accordingly, a show cause notice was issued for demand of duty on short

found inputs and proposal for penalty under section 11AC read with Rule

13,15 of Central Excise Rules, 2002 / 2004. Thereafter the original

adjudicating authority confirmed the demand along with interest and penalty
under section 11AC. On appeal, by both the sides, the Commissioner
(Appeals) rejected the appeal of the assessee but he has further imposed
penalty under rule 15 (2) of Cenvat Credit Rules apart from the penalty
under section 11AC of Central Excise Act, 1944. Aggrieved from the said
order, both sides are again in appeal before this Tribunal, Revenue is on

the ground that that further penalty under Rule 15(1) of Central Excise




’ Rules,/2064 is to be imposed and the assessee is against the demand, interest
and penalties.
3. Learned Advocate appearing for the assessee submits that the
adjudicating authority has confirmed the demand relying on the decision in
the assessee own case, vide order No. 610/CE/ Alld /04 dated 17.8.04. The
said order of the adjudicating authority has been set aside by the Tribunal
vide order No. 259/2009-Ex dated 23.3.09. Hence, the impugned order are
liable to be set aside. He also submitted that as there is proposal of penalty
under section 11AC of Central Excise Rules, 1944 read with Rule 13, 15 of
Cenvat Credit Rules, 2002/ 2004 in the show cause notice, no separate
penalties under various provisions is imposable on the assessee.
4. On the other hand, learned DR submitted that the penalties under
section 11AC of the Central Excise 1944 can be imposed separately and

' penalties under various provisions of Rule 15 of Cenvat Credit Rules, 2004

can be imposed separately under various clauses of the contraventions made
by the assessee in this case. With regards to the merits of the case, he
submitted that the facts of this case are not identical to the earlier case and
hence, the decision cannot be relied upon.
5. Heard both sides.
6. I have considered the submissions made by both sides. It is fairly
agreed by both the sides that adjudicating authority had relied upon the
earlier decision of the Commissioner (Appeals) in the appellants own case
which have been set aside by the Tribunal. It is not denied by the learned

DR that he has not relied upon the said decision. The contention of the DR
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F'\ that the eérlier decision of the Commissioner (Appeals) cannot be relied

upon in the facts of this case also supports the contention of the assessee.
Hence, when this Tribunal has set aside the decision on which the
adjudicating authority has relied upon, ,that decision will be of no help in
this case also hence, the same is to be set aside. But in the interest of
justice, the matter is to be adjudicated afresh by the adjudicating authority
as he had relied upon certain decision which has been set aside by this
Tribunal. In that case, the matter needs fresh examination and hence the
matter is sent back to the original authority to decide the matter afresh
keeping all the issues open after giving reasonable opportunity of hearing to
the appellants to defend their case.
7. With regard to the appeals filed by the Revenue, they are seeking
imposition of penalty under Rule 15(1) of Cenvat Credit Rule 2004 apart
from under section 11AC of Central Excise Rules, 2002 and penalty under
Rule 15(2) of Cenvat Credit Rules, 2004. I find from the impugned show
cause notice wherein the proposal of composite penalty has been made
which has been reproduced as under:-

‘.... why penalty should not be imposed upon them under section
11AC of the Central Excise Act, 1944 read with Rule 13/15 of
CENVAT Credit Rules, 2002/2004”

There is no specific provisions under which the Department wants to
impose penalty under Rule 15 . There is no mega;«dl for separate penalties
in the show cause notice, no specific allegation for specific penalty has been

made. Hence the penalties under Rule 15 are not imposable on the assessee
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| ' k*\ and thére is proposal for imposing penalty under section 11AC of the Central
Excise Act read with Rule 15 of the Cenvat Credit Rules, 2002/2004. With
these observations, I do not find any merit in the appeals filed by the
Revenue and the same R rejected. With these observations, the assessees’

appeals are allowed by way of remand and Revenue appeals are rejected.

( Ashok Jindal )
Member(Judicial)
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