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IN THE CUSTOMS, EXCISE AND SERVICE TAX

APPELLATE TRIBUNAL, NEW DELHI
PRINCIPAL BENCH, COURT NO. v

Excise Appeal No. 2190 of 2008-SM(BR)
Excise Appeal No. 751 of 2009-SM(BR)

[Arising out of Order-in-Appeal No. 193/CE/APPL/LDH/2008 dated
24.7.2008 passed by the Commissioner of  Central Excise (Appeals),
Chandigarh.]

For approval and signature:

Hon'ble Ms. Archana Wadhwa, Member (Judicial)

1. Whether Press Reporters may be allowed to see : Y\(P
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it should be released under Rule 27
of the CESTAT (Procedure) Rules, 1982 for \{ e
publication in any authoritative report or not?

3. Whether Their Lordships wish to see the fair M’°
copy of the Order?

4. Whether Order is to be circulated to the : _
Departmental authorities? €3

Excise Appeal No. 2190 of 2008-SM(BR)

Commissioner of Central Excise Appellants
Ludhiana

Vs.

M/s. Sham Udyog Ltd. Respondent




Excise Appeal No. 751 of 2009-SM(BR)

M/s. Sham Udyog Ltd. Appellants
Vs.

Commissioner of Central Excise Respondent
Ludhiana

Appearance:

Shri K.P. Singh, SDR for the Revenue Appellant
Shri Bipin Garg, Advocate for the Assessee - Respondent

Date of Hearing/decision : 9.11.2010
ﬁhﬂ( ORAL ORDERNO. [2—9) - /9.73/%1& sr1 (B7

Per Archana Wadhwa:

sew 40

Both the appeals, one filed by the assessee andEiled by the Revenue
are being disposed of by common order as they arise out of same impugned
order passed by Commissioner (Appeals). I have heard Shri K.P. Singh, ).
SDR appearing for the appellant-Revenue and Shri Bipin Garg,
Advocate appearing for the assessee- respondents.

2. As per facts on record, M/s. Sham Udyog Ltd. are engaged in the
manufacture of MS ingots and were paying the duty under compounded levy
scheme in terms of the provisions of Rule 96Z0 (3) of the erstwhile Central
Excise Rules, 1944. During the period October, 1998 to December, 1998
they short paid the duty to the extent of Rs.8,00,000/-. Proceedings were
initiated against them for demand of the said amount of duty, which resulted
in confirmation of the same by the original adjudicating authority vide his

order dated 3.2.2004. On appeal against the said order, the Commissioner




a(Appeals) confirmed the demand of Rs.5,06,988/- along with penalty of
Rs.2,50,000/-. In the meanwhile the appellant had paid the amount of
Rs.2,93,012/- from their RGA Part II account on 20.12.02 ahd?;ccepted
liability. The sume was confirmed by the authorities.
3. On appeal against the above order, the Tribunal remanded the matter
to the original udjudicating authority by observing that the appellants claim
for abatement of duty of Rs.5,06,988/- on account of closure of factory,
stands pending before the Commission and as such confirmation of demand
of duty on that count was premature. Accordingly, the matter was remanded
with the directions to await the Commissioner’s order on abatement.
4.  In de novo proceedings, the Additional Commissioner took note of the
fact that the appcllants abatement stands allowed by the Commissioner to the
extent of Rs.4,56,988/-. As such, the balance differential amount of
Rs.50,000/- was recoverable from the appellant along with interest. He also
observed that iiie interest on the amount of Rs.2,93,012/- late paid by the
appellants is also required to be confirmed. Accordingly, the Additional
Commissioner confirmed the recovery of Rs.50,000/- along with interest.
Similarly, interest on amount of Rs. 2,93,012/- deposited late by the
appellant was «iso confirmed. Penalty of Rs.50,000/- was imposed under
Rule 96Z0(3) (ii) of the Rules, read with Rule 173Q.
5. On appe:.i against the above order, the appellate authority upheld the
confirmation o: demand of duty of Rs.50,000/- along with interest but set

aside the penai.y by following the Tribunal’s decision in the case of CCE,

Ludhiana vs. >ardar Associates Ltd. reported in [2007 (219) ELT 507]




“wherein it w.s held that when the assessees’ abatement claim is kept
pending for long period, delay of deposit occurs on that ground, penalty
under Rule 962 O is not attracted.

6. The saic order of the Commissioner (Appeals) is impugned by both
sides.

7. Asregai s, the assessees’ appeal, learned advocate for the appellant is
not contesting the confirmation of interest on the amount of Rs.2,93,012/-
which was paid late by the appellant. Similarly, he is not contesting the
confirmation «. duty of Rs.50,000/-. Their contest is only for confirmation
of interest ou .he duty amount of Rs.50,000/-.

8. After he..ring both sides, I find that admittedly, the abatement claim of
the appellants was refused by the Commissioner and the amount of
Rs.50,000/- was held as not abateable. As such, the appellants was required
to pay the sai.. amount. The deposit of said amount is admittedly delayed
on account of laiming the higher amount as abatement. Such late deposit
would admitte.ly attract the interest, which is nothing but a compensation to
the exchequer ior depriving them the use of such duty amount which the
appellant was required to pay. Interest beinga:gppend%g/to the principal
amount is req.ired to be paid once the principal amount is held to be
payable. As such I find no merits in the learned Advocates plea for waiving
the interest on :he duty amount of Rs.50,000/-.

9.  As regu. is the Revenue’s appeal, which is against the setting aside of

penalty by Co..missioner (Appeals), I find that it is not a case where any

- e \'e Oy
malafide posimon stands attributed to assessee so as to invoke penal action




_~against them. his was a genuine claim of abatement which also stands
accepted by . ¢ Commissioner to a large extent. The Commissioner
(Appeals) relia :ce on the Tribunal’s decision is appropriate and no fault
can be found i: respect of the same. Accordingly, I find no merits in the
Revenue’s app. il

10. As ares. .t of forgoing discussion, both the appeals are rejected.

( Archana Wadhwa )
Member(Judicial)
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