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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
NEW DELHI, PRINCIPAL BENCH, NEW DELHI

Appeal No.E/160/2009-SM
Arising out of: OIA No.IND-I/168/2008, dt.24.9.2008
Passed by: Commissioner of Central Excise 8& Customs (Appeals), Indore

For approval and signature:
Hon’ble Mrs. Archana Wadhwa, Member (Judicial)

1. Whether Press Reporters may be allowed to see the No
Order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827

2. Whether it should be released under Rule 27 of the HO '
CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not?

3. Whether their Lordships wish to see the fair copy of Seen
the order?

4. Whether order is to be circulated to the Departmental Yes
authorities?

Appellant:
M/s S. Kumar Ltd.

Respondent:
CCE Indore

Represented by:
Shri Ravi Raghvan, Shri Hemant Bajaj, Advocates for the Assessee;
Shri Anil Khanna, SDR for the Revenue.

CORAM:
MRS. ARCHANA WADHWA, MEMBER (JUDICIAL)

Date of Hearing/Decision:11.11.10




Fnﬂﬂ ORDER No. [360/7/&7" yﬁ@/ﬂ

Per: Mrs. Archana Wadhwa:

After hearing both sides, I find that the appellants are independent
processors of fabrics and registered with Central Excise. A show cause
notice, dt.23.01.07 was issued by the Assistant Commissioner having
jurisdiction over the appellant’s factory, directing them to explain as to
why the duty amounting to Rs.2,91,129/- short paid by them from
January 2006 to February 2006, should not be recovered under Section
11(A)(1) of Central Excise Act along with interest and why the penalty
should not be imposed under Rule 25 of Central Excise Rules, 2002 and

as to why the facility to pay duty in monthly instalments should not be

forfeited.

2. While adjudicating the said show cause notice, the Assistant
Commissioner observed that inasmuch as the duty stand paid through
CENVAT Credit subsequently along with interest, the proposal to pay the
same from PLA was dropped by adjudicating authority. However, penalty

of Rs.5,000/- was imposed upon them under Rule 25 of Central Excise

Rules, 2002.

3. Being aggrieved with the said order, Revenue filed an appeal
against the same before Commissioner (Appeals). The said appellate
authority vide his impugned order, directed the appellant to pay the
differential duty from their PLA along with interest and to take re-credit

of amount from their CENVAT account. Hence, the present appeal.

4. I find that the issue stands no more res-integrqa. Larger Bench of
the Tribunal in the case of M/s Noble Drugs Ltd. Vs. CCE Nasik as

reported in 2007 (215) ELT 500 (Tri-LB), has held that an assessee




/
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during the period of forfeiture of facility of payment of duty on fortnightly
basis, can discharge duty liability by utilizing the CENVAT Credit and
failure to do so, would not attract interest and penalty. To the similar
effect is the decision of Hon’ble Mumbai High Court in the case of M/s
Lloyds Steel Industries Ltd. Vs Uol 2005 (183) ELT 351 (Bom.) In a
subsequent decision in the case of M/s Lloyds Steel Industries Ltd. Vs
Uol 2009 (246) ELT 114 (Bom.), Hon'ble High Court agreed with the

Larger Bench decision of the Tribunal in case of M/s Noble Drugs.

S. Inasmuch as the disputed issue is settled in favour of the
appellant, I set aside the impugned order and allow the appeal with

consequential relief.

{Pronounced in Court)

(Archana Wadhwa)
Member (Judicial)

cbb




