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CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
West Block No.2, R. K. Puram, New Delhi
COURT-III

Date of hearing: 7.7.2010

Excise Appeal No. 1290 of 2008-SM and 932 of 2009

[Arising out of Order-in-Appeal No. 61(RKS)/CE/IPR-1/2008 dated
17.4.2008 dated 26.3.2008 and 08(DK)/CE/JPR-1/2009 dated 20.1.2009
passed by the Commissioner (Appeals), Customs & Central Excise, Jaipur]

For approval and signature:

Hon’ble Mr. M. Veeraiyan, Member (Technical)

1. | Whether Press Reporters may be allowed to see the Order
for publication as per Rule 27 of the CESTAT (Procedure) 2z
Rules, 1982.

2 | Whether it should be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative 7?
report or not?

3 | Whether Their Lordships wish to see the fair copy of the | -
Order? 5&”’/

4 | Whether Order is to be circulated to the Departmental
authorities? 7/4

M/s Ahlcon Parenterals (I) Ltd. Appellant
Vs.

CCE, Jaipur Respondent

Appearance:

Appeared for the Appellant - Shri J.M. Sharma, Consultant
Appeared for the Respondent - Shri I. Baig, SDR

Coram: Hon’ble Mr. M. Veeraiyan, Member (Technical)

/Sykaﬂ Order NOTSQ**}GO/%/Odie? ..... Q?Q .

Per M. Veeraiyan :
Appeal No. 1290 of 2008 is against the order of the

Commissioner (Appeals) No. 61(RKS)/CE/JPR-1/2008 dated




I —

E/1290 & 932/09

4 26.3.2008 upholding the demand of duty of Rs.4,84,992/— along

rom Rs.4,84,992/- to RS.

with interest but reducing the penalty f
>

50,000/

1.2 Appeal No. 932 of 2009 is against the order of the

(Appea\s) No. 08(DK)/CE/JPR-I/2009 dated
t of Rs.5,35,897/-

Commissioner

20.1.2009 by which recovery of Cenvat credi
along with interest and imposition of penalty of Rs.10,000/- was

upheld.

1.3 Both these appeals involve identical issues and, therefore, are

being disposed of by this common order.

2. Heard both sides.
3. The relevant facts in brief are as follows :-

The appellant is a manufacturer of medicines falling under
Chapter 30 of the CTA, 1985. Some of the medicines manufactured
by them are fully exempted under Notification No.6/2002-CE dated
1.3.2002. The appellants are using plastic granules for the
manufacture of bottles/containers used for packing of both dutiable
and exempted medicines. It is claimed, during the course of
hearing, that the manufacturing process is an integrated process
and the packing containers/bottles do not emerge as separate
products in the manufacturing line but only as medicines filled in the
bottles/containers. It is also claimed that * . some of these

packing materials, due to defects noticed either at the bottom or at
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the top, get rejected in respect of dutiable medicines as well as
ngn-dutiable medicines. The resultant wastage is in the range of
35% to 40%. These materials are sold as waste and scrap at a
considerably low price compared to the cost of granules used for
manufacture of packing containers/bottles. The manufacture of
dutiable medicines also results in waste and scrap of plastic and the
appellants pay duty on the medicines and pay duty on the waste
and scrap under Chapter Sub-Heading No. 3950. In respect of
granules used for manufacture of bottles and containers for
exempted medicines, ?/1‘5 no duty is paid on the medicines, but duty
is paid on the waste and scrap of plastic arising during the process
of manufacture of such exempted medicines.

The appellants received duty paid granules and took credit of
duty paid on the quantity of granules earmarked for dutiable
medicines including the waste and scrap arising out of the process
of manufacture of dutiable medicines and as far as the granules
used for the manufacture of exempted medicines, they took credit
only on the estimated quantity of granules which were attributable
to waste and scrap of plastic which were cleared on payment of
duty.

Show Cause Notices were issued alleging that the credit
taken on the waste and scrap of plastic arising out of manufacture
of exempted medicines is in contravention of Rule 6(1) of the
Cenvat Credit Rules, 2004. In pursuance to the Show Cause
Notices, the original authority confirmed demands of duty holding
that the appellants were not eligible for the credit taken on granules

attributable to waste and scrap of plastic and imposed penalties.
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Commissioner (Appeals) has upheld the demand and reduced the

pgnalty substantially.

4. Ld. Consultant for the appellants submits that in respect of
the process relating to manufacture of dutiable medicines, the final
products emerging are the dutiable medicines, and the dutiable
waste and scrap of plastics falling under Chapter Sub-Heading No.
3950. In respect of the process of manufacture of non-dutiable
medicines, the final products emerging are non-dutiable medicines
and dutiable waste and scrap of plastic falling under Sub-Heading
No. 3950. He claims that both the medicines and waste and scrap
are final products. It is immaterial whether the waste and scrap
arose out of a conscious decision to manufacture such waste and
scrap or by involuntarily action or as a consequence of manufacture
of the main products viz. the medicines. There is no dispute
regarding duty liability of the waste and scrap. Rule 6(1) of the
Cenvat Credit Rules bars taking of credit only in respect of inputs
going into manufacture of exempted products. As the dutiable
medicines as well as waste and scrap of plastics are dutiable, their

. taking credit on plastic granules used in bottles/containers for
dutiable medicines and plastic granules which is attributable to
waste and scrap of plastic is in order. He also submits that the
manner of taking credit based on a technical formula has been
disclosed to the department from time to time and if there was any
doubt, the department should have verified the correctness of the
claim made by them. He relies on the Circular of the Board in

F.N0.345/20/2000-TRU dated 29.8.2000 to contend that the credit
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can be utilised for paying duty on waste and scrap as well. He also

rgJies on the decision of the Tribunal in the case of PSL Limited Vs.
(?ommissioner of Customs & Central Excise, Visakhapatnam-I
reported in 2007 (214) ELT 238 wherein taking note of the Board’s
Circular dated 29.8.2000, the payment of duty on waste and scrap

using Cenvat credit stands upheld.

5. Ld. SDR strongly supports the orders of the Commissioner
(Appeals). As regards the process of manufacture of exempted
medicines, the appellants have made an artificial distinction that
part of the granules used was meant for manufacture of waste and
scrap of plastics. The entire granules were used only for
manufacture of packing containers/bottles for the exempted
medicines and the emergence of waste and scrap of plastics cannot
alter the said situation. Therefore, the appellants have been rightly
denied the credit apply Rule 6(1) of the Cenvat Credit Rules, 2004.
He also relies on the decision of the Hon’ble High Court of Bombay
in the case of CCE Vs. Nicholas Piramal (India) Ltd. reported in
2009 (244) ELT 321 to contend that reversal of proportionate credit
attributable to exempted products is not permissible. On the same
principle, he claims that the action of the appellants in taking
proportionate credit attributable to granules contained in waste and

scrap of plastic was not justified.

6. I have carefully considered the submissions from both sides

and perused the records.
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7. The appellants are manufacturing dutiable medicines as well
as exempted medicines. Obviously, these are the main products, as
f;ar as the appellants are concerned. By its nature these products,
whether dutiable or non-dutiable, cannot be marketed unless they
are in the packed condition. The appellants claimed that, in the
integrated process, the medicines emerged fully packed in the
bottles/containers. The appellants are not intentionally
manufacturing waste and scrap of plastics. It is clearly admitted
that price per kg. of waste and scrap of plastic is about one eighth
of the price per kg of granules. Obviously, the appellants have no
intention to exclusively manufacture waste and scrap using costly
granules. Having said that, it is not the case that the appellants
could have avoided generation of waste and scrap of plastics during
the course of manufacture of medicines whether dutiable or
exempted. In respect of process of manufacture of dutiable
medicines, there is no dispute that the appellants are taking the
Cenvat credit on granules and using the same for paying duty on
the medicines as well as on the waste and scrap of plastics. The
emergence of waste and scrap is inevitable. They are excisable
goods and they pay duty and the liability to duty of such waste and
scrap is not in dispute. Therefore, the appellants treating the said
waste and scrap of plastic arising in the process of manufacture of
exempted medicines as final product and paying duty under Chapter
Heading 3915 cannot be faulted. The Circular of the Board dated
29.8.2000, though issued in the context of then prevailing rules, is

valid even now and once duty is payable on waste and scrap, use of

the credit for paying the duty cannot be denied. Therefore, the
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orders of the authorities below in holding that the credit attributable
to)‘granules in the final products viz. waste and scrap of plastic
é.ahnot be allowed cannot be upheld. Having said that, it is noticed
from the order of the original authority that the assessee did not
submit calculations in support of the credit of Rs.4,84,992/- availed
by them pertains to the portion of the plastic granules contained in
the waste scrap generated during the period November 2005 to
March 2006. The Id. Consultant submitted that if the department
was not satisfied with the details furnished by them, it was open to

the department to verify the correctness and that they are willing to

cooperate with the department by furnishing the relevant details.

8. The decision relied upon by the Id. SDR regarding non-
permissibility of adopting proportionate credit may not help their
case now, in view of the retrospective Amendment to Rule 6 of the
Cenvat Credit Rules 2004 introduced by Section 73 of the Finance
Act, 2010 permitting proportionment credit in relation to non-

dutiable products.
9. In view of the above, the appeals are disposed of as follows :-

(1) The waste and scrap of plastic has been rightly
claimed to be one of the final products by the
appellants and duty paid by them.

(2) ’(‘/ As theLIiabiIity of waste and scrap of plastic is not

in dispute, the appellants are entitled to credit on

granules attributable to such waste and scrap of




(3)
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plastic. The appeals are allowed on merits by

setting aside the orders of the authorities below.

The original authority shall verify the correctness
of the claim regarding the quantum of credit
attributable to such waste and scrap and for this
purpose, the matter is remanded to the original

authority.

(Dictated & pronounced in open Court)

RM

(M. VEERAIYAN)
MEMBER (TECHNICAL)
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