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CUSTOMS EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,

West Block No.2, R.K.Puram, New Delhi

COURT-IIL

SINGLE MEMBER BENCH
Date of hearing/decision: 15.7.2010
Central Excise Appeal No.3304 of 2006-SM

Arising out of the order in appeal No.620/CE/CHD/06 dated 13.7.2006
passed by the Commissioner (Appeals), Central Excise, Chandigarh.

For Approval and Signature:

Hon’ble Shri M. Veeraiyan, Technical Member

Whether Press Reporter may be allowed to s€e€ the
Order for publication as per Rule 27 of the CESTAT
Procedure) Rules, 10827
Whether it should be released under Rule 27 of
CESTAT (Procedure) Rules, 1982 for publication in
any authoritative report or not?
Whether their Lordships wish to
the Order?

Whether Order is to be circulated to the
Departmental authorities?

see the fair copy of

C.C.E., Chandigarh Appellant
Vs.

M/s Modern Steels Ltd. Respondent
Appearance:

Shri S.N. Srivastava, Authorised Departmental Representative (SDR) for the
Revenue and Shri Hemant Bajaj, Advocate for the appellant

Coram: Hon'ble Shri M. Veeraiyan, Technical Member

P\y,a,é Oral Order No. ZQEF 9/&20 1'/‘7 L/ly

Per M. Veeraiyan:

This is an appeal by the Department against the order of
Commissioner (Appeals) No. 620/CE/CHD/06 dated 13.7.2006.

2. Heard both sides.

3. The original authority disallowed the credit taken on CTD Bars, Angles

and Channels as capital goods which were used for fabrication of structures




to support the functioning of EOT Crane. He denied the credit amounting to
Rs.79,579/- and ordered recovery of same along with interest and imposed
equal as penalty. Commissioner (Appeals) allowed the appeal following his
earlier order dated 11.1.1.2004 relating to the same respondents.

4, Learned SDR submits that the respondents are not eligible for the
credit in view of the decision of the Larger Bench of the Tribunal in the case
of Vandana Global Ltd. vs. C.C.E., Raipur reported in 2010 (253) ELT 440. He
also submits that the order of the Commissioner (Appeals) dated 11.11.04
which has been relied upon by the Commissioner (Appeals) stands set aside
by the Tribunal vide Final Order No.1750/06-SM(BR.) dated 7.12.2006 in
Excise Appeal No.151/2005.

5. Learned Advocate for the respondents submits that since there were
differing interpretations of the Tribunal relating to the availability of credit on
the impugned items, the question of restoring the penalty does not arise.

6. I have carefully considered the submissions from both sides and
perused the records. The impugned order of the Commissioner (Appeals)
relies on his earlier order dated 11.11.04 relating to the same respondent on
the same issue. The order dated 11.11.2004 of the Commissioner (Appeals)
stands set aside by the Tribunal vide order dated 7.12.2006. Further, the
decision of the Larger Bench of the Tribunal in the case of Vandana Global
Ltd. cited supra disallowing the credit of materials used in supporting
structures is squarely applicable to the facts of the present case. In view of
the above, the order of the Commissioner (Appeals) in setting aside the
demand and interest are not justified. However, as submitted by the learned
Advocate, in view of contrary decisions prevailing on the issue which stand
settled by the Larger Bench of the Tribunal in the case of Vandana Global
Ltd. , the question of restoring penalty does not arise.

7. In view of the above, the appeal of the Department is disposed of by
setting aside the order of the Commissioner (Appeals) and restoring the

order of the original authority with the following modification:




a) The order of the original authority demanding Rs.79,579/- along with

interest is restored.

b) The order imposing penaity of Rs.79,579/- is set aside.

(M. Veeraiyan)

Technical Member
scd/




