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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
WEST BLOCK NO.II, R.K. PURAM, NEW DELHI-110066.
BENCH-SM

Date of Hearing/Decision:13.07.2010

Service Tax Appeal No.ST/260/10-SM

[Arising out of Order-in-Appeal No.309-CE/APPL/NOIDA/2009
dated 30.10.2009 passed by the Commissioner (Appeals),

Noida].
M/s.Net Customer India (P) Ltd. ...Appellant
Vs.
CCE, Noida ... Respondent
Present for the Appellant :Shri.Vineet Sharma, Consultant

Present for the Respondent:Shri.R.K. Gupta, DR

Coram: HON’BLE MR.DN.PANDA, JUDICIAL MEMBER
A o drv \By)
naf orRpERNO. 77 ’/ 22/ DATED:13.07.2010

PER: D.N.PANDA
The case has been made out by the Revenue noticing

that proper records were not maintained by the assessee to
record input services separately for the exempted and taxable
services during the period April, 2007 to September, 2007, but
Cenvat Credit was utilised. When this fact was pointed out by
the Revenue, the assessee agreed to utilise Cenvat Credit to a
limited extent of 20% as prescribed by Rules. Excess credit
taken was paid back to revenue on 10t Jan., 2008 alongwith
interest. On such background, when the revenue proceeded
with levy of penalty against the assessee, the assessee prays

for waiver there of for no contumacious conduct.
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2. Shri Vineet Sharma, Id. Chartered Accountant appearing
on behalf of the assessee submits that there was no malafide
act on the part of the assessee to incur liability. Except the
impugned period they are immune from taxation being a
100%EOQU. Therefore, lenient consideration under section 80

7W{W[elief to the

of the Finance Act 1994 may be made to getr

assessee.

3. Ld. DR supports the order of the authority below and
reiterates the finding of the Id. Commissioner (Appeals),
According to the Id. DR, if there is a short fall in payment of
Service Tax, such a case calls for penalty under section 76 of

Finance Act 1994.

4, Heard both sides and perused the records.

5. The conduct of the assessee is appreciable from the
adjudication finding itself. Ld. Adjudicating Authority in the
discussion and finding portion has recorded the consent of the
assessee itself to % the concessional advantage of Cenvat
Credit instead of total advantage. When the fact was also
brought to the notice of the assessee, the assessee made good
of taws of Revenue forthwith. Not only such behaviour is
apparent from record but also the law abiding nature of the
assessee is appreciable from payment of interest. Once entire
conduct of the assessee appears to be unquestionable except a
failure as aforesaid as found by Revenue, the assessee does
not deserve to’Ldeterrently penaliseoffor Rs.1,36,015 in view of

no malafide act found from the assessee. Accordingly, the
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penalty is waived and the appellate order set aside which haa{

confirmed the penalty.

[Dictated & Pronounced in the open Court].

(D.N.PANDA)
JUDICIAL MEMBER

Anita J




