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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
A WEST BLOCK NO.II, R.K. PURAM, NEW DELHI-110066.
Slngle Member Bench

Date of Hearing/Decision: 24.06.2010

For approval and signature:

Hon’ble Mr.Rakesh Kumar, Member (Technical)

1 Whether Press Reporters may be allowed to see the Order
for publication as per Rule 27 of the CESTAT (Procedure)
Rules, 19827

2 Whether it should be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative
report or not?

3 Whether Their Lordships wish to see the fair copy of the
Order?

4 Whether Order is to be circulated to the Departmental
authorities?

1. Service Tax Appeal No0.959 of 2009

(Arising out of Order-in-Appeal No.129(KKG)ST/JPR-II/2009 dated
01.09.2009 passed by the Commissioner of Central Excise(Appeals),
Jaipur-II)

M/s.Sumangalam Suitings (P) Ltd. Appellant
Vs.

CCE, Jaipur-II Respondent

2. Service Tax Appeal N0.960 of 2009

(Arising out of Order-in-Appeal No0.142(KKG)ST/JPR-II/2009 dated
01.09.2009 passed by the Commissioner of Central Excise(Appeals),
Jaipur-II)

M/s.Jitendra Synthetics (P) Ltd. Appellant
Vs.

CCE, Jaipur-I1 Respondent

3. Service Tax Appeal No0.961 of 2009

(Arising out of Order-in-Appeal No0.126(KKG)ST/JPR-II/2009 dated
01.09.2009 passed by the Commissioner of Central Excise(Appeals),
Jaipur-II)

M/s.Ranjan Suitings (P) Ltd. Appellant




Vs.

CCE, Jaipur-II Respondent

A

4, Service Tax Appeal N0.962 of 2009

(Arising out of Order-in-Appeal No.144(KKG)ST/JPR-1I/2009 dated
03.09.2009 passed by the Commissioner of Central Excise(Appeals),
Jaipur-II)

M/s.Manglam Fabrics Appellant
Vs.

CCE, Jaipur-II Respondent

5. Service Tax Appeal No.963 of 2009

(Arising out of Order-in-Appeal No0.128(KKG)ST/JPR-1I/2009 dated
01.09.2009 passed by the Commissioner of Central Excise(Appeals),
Jaipur-II)

M/s.Silver Fab Suitings Pvt.Ltd. Appellant
Vs.

CCE, Jaipur-II Respondent

6. Service Tax Appeal N0.964 of 2009

(Arising out of Order-in-Appeal No0.234(KKG)ST/IPR-II/2009 dated
15.09.2009 passed by the Commissioner of Central Excise(Appeals),
Jaipur-II)

M/s.Pushpak Textiles Pvt.Ltd. Appellant
Vs.

CCE, Jaipur-II1 Respondent

7. Service Tax Appeal N0.965 of 2009

(Arising out of Order-in-Appeal No0.233(KKG)ST/JPR-II/2009 dated
15.09.2009 passed by the Commissioner of Central Excise(Appeals),
Jaipur-II)

M/s.S.B.Fab Pvt.Ltd. Appellant
Vs.

CCE, Jaipur-II Respondent

8. Service Tax Appeal No0.966 of 2009

—




(Arising out of Order-in-Appeal No.149(KKG)ST/JPR-1I/2009 dated
03.09.2009 passed by the Commissioner of Central Excise(Appeals),
Jaipur-1I)

A

M/s. Murarka Suitings Pvt.Ltd. Appellant
Vs.

CCE, Jaipur-II Respondent

9. Service Tax Appeal No0.967 of 2009

(Arising out of Order-in-Appeal No.148 (KKG)ST/JPR-II/2009 dated
03.09.2009 passed by the Commissioner of Central Excise(Appeals),
Jaipur-II)

M/s.SRS Syntex Ltd. Appellant
Vs.

CCE, Jaipur-II Respondent

10. Service Tax Appeal N0.968 of 2009

(Arising out of Order-in-Appeal No0.147(KKG)ST/JPR-II/2009 dated
03.09.2009 passed by the Commissioner of Central Excise(Appeals),
Jaipur-II)

M/s. Sri Ram Synthetics Appellant
Vs.

CCE, Jaipur-II Respondent

11. Service Tax Appeal N0.969 of 2009

(Arising out of Order-in-Appeal No0.146(KKG)ST/JPR-II/2009 dated
03.09.2009 passed by the Commissioner of Central Excise(Appeals),
Jaipur-II)

M/s. Sharda Spuntex (P) Ltd. Appellant
Vs.

CCE, Jaipur-II Respondent

12. Service Tax Appeal No0.970 of 2009

(Arising out of Order-in-Appeal No0.145(KKG)ST/JPR-II/2009 dated
03.09.2009 passed by the Commissioner of Central Excise(Appeals),
Jaipur-II)




M/s. Sai Leela Synthetics Pvt. Ltd. Appellant
A Vs.

CCE, Jaipur-II Respondent

13. Service Tax Appeal No.971 of 2009

(Arising out of Order-in-Appeal No.143(KKG)ST/JPR-1I/2009 dated
01.09.2009 passed by the Commissioner of Central Excise(Appeals),
Jaipur-II)

M/s. Sukh Sagar Synthetics Ltd. Appellant
Vs.

CCE, Jaipur-II Respondent

14. Service Tax Appeal No0.972 of 2009

(Arising out of Order-in-Appeal No0.130(KKG)ST/JPR-II/2009 dated
02.09.2009 passed by the Commissioner of Central Excise(Appeals),
Jaipur-II)

M/s. Oswal Suitings Pvt. Ltd. Appellant
Vs.

CCE, Jaipur-II Respondent

15. Service Tax Appeal No0.973 of 2009

(Arising out of Order-in-Appeal N0.127(KKG)ST/JPR-1I/2009 dated

02.09.2009 passed by the Commissioner of Central Excise(Appeals),

Jaipur-II)

M/s. Sarvodaya Suitings Ltd. Appellant
Vs.

CCE, Jaipur-II Respondent

Present for the Appellant : Shri Bipin Garg, Advocate
Present for the Respondent: Shri I.Baig, DR & Sh.S.K.Bhaskar, DR

Coram: Hon’ble Mr. Rakesh Kumar, Member (Technical)
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Since the issue involved in these appeals is common, the same

were heard together.
AL

2. In all these appeals, the appellants are manufacturers of
fabrics and purchased yarn from the manufacturers in Nepal.
Nepalese suppliers for supply of the yarn issued invoices in two parts
- first invoice for value of the goods and the second invoice under
heading “statement of 'expenses" mentioned the amounts for excise
duty, transportation from Nepal border to factory premises, clearing
expenses, insurance charges, cartage, handling and forwarding
charges. On receipt of the goods, the appellants made payment
directly to the suppliers for value of the goods and also for other
expenses towards excise duty, transportation, clearing expenses,
insurance charges, and cartage, handling and forwarding charges.

The Department was of the view that the appellants, who reimbursed

S(avv\-*?‘—d‘

freight charges to the suppliers being receivers of the GTA through
H.L Sevwien e

the suppliers as their agents’were liable to pay ~and on this basis

]
SCNs were issued to the appellants for recovery of service tax

alontwith interest on the GTA services alleged to have been received
by them for transportation of the goods from Nepal border to their
factory premises. SCNs also proposed for imposition of penalties on
the appellants under Sections 76, 77 & 78 of the Finance Act, 1994.
The demands were confirmed by the Assistant Commissioner. On
appeal to the Commissioner (Appeals), the Commissioner (Appeals)
vide the impugned orders.in ~appeal upheld the Assistant
Commissioner’s orders and rejected the appeals. It is against these
orders of the Commissioner (Appeals), that the appellants filed these

appeals.




3. Heard both sides.

4, Shri Bipin Garg, Advocate, the learned Counsel representing
thesappellants, pleaded that dispute in these cases is as to whether
the appellants are service recipients in respect of GTA services
received through Nepalese suppliers from the Goods Transport
Agency for the transport for the goods from Nepal border to their
factory premises, that the appellants neither engaged the
transporters to transport of the goods nor they were liable to pay
freight charges to the transporters, that the appellants had not
instructed the suppliers to engage the transporters on their behalf
and hence the suppliers cannot be called the agents of the appellants,
that in terms of Notification No0.35/04-ST dated 03.04.2004 issued in
respect of GTA service/ the person who pays or is liable to pay freight

either by himself or through his agenEI the transportation of goods by

7

road in a goods carriage would be liable to pay the service tax in

case consignee or consignor of the goods falls in the categor tes
mentioned in the notification; that under sub-clause (v) of Rule 2(1)
(d) of Service Tax Rules, 1994, in respect of GTA service the person
liable to pay service tax,in case when the consignee or consignor of
the goods is covered by the category specified at (a) to (g) in the
Notification No.35/04-ST dated 03.04.2004, is the person who pays
or is liable to pay the freight either himself or through his agent for
transportation of goods by road in a goods carriage, that since the
appellants have neither engaged the transporters to transport the
goods nor they were liable to pay freight charges to the transporters,
they ca EOt be said to be person liable to pay service tax, that it is

&un en 5 N,Llo

the qwho had engaged the transporters directly and hence it is

Nepalese supplier who are recipients of the GTA service; that since

the transporters are in India, there is no question of import of service,

e,
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that the appellants have only reimbursed the freight expenses paid
by the suppliers and therefore the Nepalese suppliers cannot be said
toshe agents of the appellants in respect of GTA services and in view

of this, the impugned orders are not correct.

5. Shri S.K.Bhaskar, and Shri 1.Baig, learned DRs, pleaded that
the issue involved in these appeals is as to whether the appellants
can be treated as recipient of the GTA service and hence the persons
liable to pay service tax in terms of the Notification No.35/04-ST
dated 03.04.2004 read with Rule 2((1) (d) (v) of the Service Tax
Rules, 1994 on the GTA service,n/”th?ytrénsportation of the goods
purchased by them from Nepalese suppliers, from Nepal border to
their factory premises, that today about 15 appeals are listed and
there are some 25 more appeals .also . _ pending, that in view
of this, all these must be heard together and disposed of by same
Lo Lo the—
bench, that since basic dispute in these appeals is as to n' . the
appellants are liable to pay service tax on the GTA services alleged
to have been received by them, - these cases must be heard by a
division bench and single bench is not competent to hear the same,
that the appellants’ transactions with the suppliers cannot be said to
be on FOR basis :m the suppliers for each supply of the yarn issued
two invoices one for value of the goods and the other for
reimbursement of expenses like transportation from Nepal border to
appellants’ factory,, insurance charges, handling & cartagé’;('that the
appellants have to be treated as recipients of GTA services through
Nepalese suppliers as the Nepalese suppliers have engaged the
transporters on the instructiongof the appellants as their agents,;
that the liability to pay service tax on the GTA service is on the

b\
person who pays orﬂ liable to pay freight either himself or through
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his agent; that in these cases, the appellants paid transport

expenses through Nepalese suppliers as their agents; that in this
sitwation, it is the appellants who have made payment to the
transporters and in view of this, service tax demands have rightly
been confirmed by the Commissioner(Appeals) and the penalty have

been rightly imposed on the appellants.

5.1. Learned DRs also pleaded that earlier in respect of
M/s.Sumangalam Suitings Pvt.Ltd., M/s.Jitendra Synthetics Pvt.Ltd.
and M/s.Ranjan Suitings Pvt.Ltd., the Tribunal vide its Stay Order
No.36-38/2010 SM (BR) dated 22.01.2010 had called for
Department’s clarification on certain points namely,«(1) whether the
freight element stands included in the value of the imported goods at
the time of clearances at the Customs border, (2) whether the
appellants have received services of GTA from Nepal, (3) whether
the charges for transportation within Nepal can be treated as GTA
services for the purpose of levy of service tax in India and (4)
whether service tax for the period prior to 18.4.2006, will be
payable if it is held that service tax is payable by the appellants. He
pleaded that the Commissioner (Appeals) has submitted his detailed
report on these points raised by the bench and the same may also be

taken into consideration for deciding these matters.

6. SCac @af@@ufm &cw@) in rejoinder, pleaded that the appellants
have paid freight expenses to their Nepalese suppliers and Nepalese
suppliers cannot be called their agents, when there is no evidence in
this regard and no documentary evidence showing that the
appellants had instructed the Nepalese suppliers to engage the
transporter on their behalf has been produced, that this is simply a

case where the Nepalese suppliers had engaged the transporters and
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billed the appellants for transport charges and the same were
reimbursed by the appellants, and that for thislthe appellants cannot
be 4reated as the persons who had engaged the transporter or had

received GTA service.

7. I have carefully considered the submissions from both sides
and perused the records.

8. As regards bunching of appeals involving common issue, since
today ' 15 such appeals have been listed, and since the issue
involved in these appeals is common, the same have been taken up

for disposal by a common order and since details of other appeals
AT
have not been provided, there is no point  waiting for further

olf e
bunching of the appeals involving the same issue.
N

9. As regards the objection raised by the learned DR,with regard
to jurisdiction of Single Member Bench to hear these appeals, sub-

section 3 of Section 35D of Central Excise Act, 1944, is as under

"The President or any other member of the Appellate Tribunal,
authorised in this behalf by the President, may, sitting singly, dispose
of any case which has been allotted to the Bench of which he is a
member, where —

(a) in any disputed case, other than a case where the determination
of any question having a relation to the rate of duty of excise or to the
value of goods for purposes of assessment is in issue or is one of the
points in issue, the difference in duty involved or the duty involved; or
(b) the amount of fine or penalty involved, does not exceed Rs.10
lakhs .”

9.1. Thus, the jurisdiction of single Member Bench is over those
cases, other than the cases involving an issue relating to rate of duty

or the valuation, where differential duty involved or redemption fine




10
or the penalty involved does not exceed Rs.10 lakh. The point of

dispute in these cases is as to whether the appellants, who have
imported yarn from Nepalese suppliers and who according to them
have only reimbursed the transport expenses mentioned in the
supplier invoices’can be treated as recipients of GTA service in India
and hence liable to pay service tax on the same. In my view, it is
not the issue relating to rate of duty or valuation as the question in
these cases as to whether the appellants in terms of the provisions of
Rule 2 (1) (d) (W) of the Service Tax Rules, 1994 read with
Notification No.35/04-ST issued under Section 68 (2) of the Finance
Act, 1994,can be said to be the person liable to pay the service tax.
Since admittedly - d&none of these cases, the duty involved exceeds
Rs.10 lakhs and other than this issue’no issue relating to valuation or

rate of duty is involved, Single Member bench has jurisdiction to

decide this group of appeals.

10. In these cases, the appellants are importers of yarn from
various suppliers of yarn in Nepal and for each supply of yarn the
suppliers have raised two invoices - one for value of the goods which
as clarified in the Department’s report,includes the transport
expenses within Nepal upto Indo Nepal border and the second
invoice under heading “statement of expenses” mentions the
amounts for excise duty, transportation from Nepal border to the

appellants’ factory premises clearing expenses, insurance charges,

/
and cartage, handling and forwarding charges. In these cases,
service tax has been demanded only on transportation charges from
Nepal border to the appellants’ factory premises. The point of dispute

is as to whether the appellants can be treated as “the persongliable

to pay service tax” in respect of GTA service for transportation of the
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goods from Nepal border to their factory premises. As per definition
of the GTA service, as given in Section 65 (105) (zzp) of the Finance
Act, 1994, taxable service in relation to “goods transport agency”
means any service provided or"&? be provided to any person by a
goods transport agency in relation to transportation of goods by road
in a carriage and Section 65(50b) defines “Goods Transport Agency”
as any person who provides service of transportation of goods by
road in a goods carriage and issuefa consignment note by whatever
name it is called. Section 66 provides for charging of service tax on
specified services mentioned in Section 65 (105). As per the
provisions of section 68 (1), every person providing taxable service
to any person shall be liable to pay service tax at the rate specified in
section 66, in such manner and within such period as may be
prescribed. However, sub-section (2) of Section 68 provides that
notwithstanding anything contained in sub-section (1), in respect of
certain services, the Central Government may, by notification, specify
persons liable for payment of service tax. Under Notification
No.35/04-ST dt. 3.12.04 issued under Section 68(2), in respect of
GTA service’the person who pays or is liable to pay freight either
himself or through his agent for transportation of goods by road in a
goods carriage would be the person liable to pay the service tax in
case consignee or consignor of the goods falls in the categories as
mentioned in the notification. Some of the categories mentioned in
the notification are — any factory registered under or governed by
the Factories Act, 1948; any company formed or registered under
the Companies Act, 1956; any corporation established by or under
any law etc. There is no dispute that the appellants fall in the
category of person enumerated in this notification. The dispute is as

to whether the appellants can be said to be the persons who pay or
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are liable to pay freight either themselves or through their agent for
transportation of goods by road in a goods carriage. According to
the. department, the appellants have engaged the transporter
through Nepalese suppliers and the Nepalese suppliers have acted as
their agent in this regard and hence it is the appellants who have to
be treated as recipients of GTA service and hence liable to pay
service tax.. However, on going through the records, I find that
there is no evidence showing that the appellants had instructed the
Nepalese suppliers to engage the transporters on their behalf. From
the recordsof the case, it is seen that it is Nepalese suppliers who
had engaged the transporters and billed the appellants for value of
the goods and also the transport expenses from Nepal border to their
factory premises ’which were paid by the appellants. I find that the
Commissioner (Appeals) in the finding portion of the impugned
order has observed that although initially freight /transportation
charges had been paid by the consignors (yarn suEpIier situated in
v~

Nepal) on behalf of the consignees (the appellants))lbecause so paid
S

transportation charges  alongwith other  charges '
Lo

recovered/reimbursed from the appellant ~ the consignors
lal

(suppliers of yarn)) - I N

o 5 5, the consignors (the Nepalese
suppliers) had acted as agents of the consignees and, therefore, on
the freight amount paid to the transporters, the service tax is
chargeable from the consigng$ i.e. appellants. But when it is
accepted that a it is the Nepalese suppliers who had paid the
transportation charges to the transporters, the appellants cannot be
treated as person who had engaged the transporter and had paid to
them, just because they had reimbursed Nepalese suppliers for the

transport expenses from the Nepal border to the appellanté'factory
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premises. The consignors in Nepal cannot be treated the appellants’

(Ng N
agents no evidence in this regard has been produced. {*l:s->€® V@'V,

o
for ggtermining as to which person is liable to pay service tax on GTA
services in accordance with the provisions of Notification No0.35/04-
ST issued under Section 68(2) of the Finance Act, 1994 read with
Rule 2 (1) (d) (v), the question which has to be answered is as to
who had engaged the transporter and who was liable to pay freight
to the transporter. In this group of cases, there is no evidence that
it is the appellants who had engaged the transporter either directly
or through the Nepalese suppliers and therefore they cannot be
treated as recipients of GTA services. In these cases, the appellants
imported yarn from the Nepalese suppliers and their contract with
the Nepalese suppliers is the contract for supply of the goods i.e.

Re
yarn and not any particular servicel arranging transport of the

y

goods within the Nepal and from Nepal border to the appellants’
factory premises by the Nepalese suppliers is an activity incidental to
supply of the goods, for which the Nepalese suppliers had engaged
transporters. There is no evidence produced to show that Nepalese
suppliers had acted as the agents of the appellants for arranging

transportation from Nepal border to the factory premises of the

appellants. Just because the Nepalese suppliers had billed the

Sz[vww*}!l;

appellants ~ .. ¥or transportation from Nepal border to
0 elhen

factory premises alongwith - expenses, they do not become the

agents of the appellants. In view of this, the appellants cannot be
treated as recipients of GTA services in terms of Notification

N0.35/04-ST and hence liable to pay service tax.

11. As regards the points on which Commissioner’s clarification had

been sought vide Order No0.36-38/2010-SM(BR) dt. 20/1/10 passed
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by this Tribunal in respect of Appeal filed by M/s.Sumangalam

2 lle—
Suitings (P) Ltd., the points as to ~ the transportation within
Nepl can be treated GTA service for the purpose of levy of service
tax in India and if so whether service tax on transportation of the
goods within Nepal can be charged for the period prior to 18/4/04
are not relevant as the Commissioner has clarified that the charges
for transportation of the imported yarn in Nepal upto Indo Nepal
bordeli?;auded in the value of the goods on which customs duty is
charged and the dispute in thefe cases as to whether the appellants
are liable to pay service tax on the transportation charges for the
transportation of the imported yarn from Indo Nepal border to the
appellants’ factory premises. Moreover the Commissioner’s report
confirms that it is the suppliers who arranged the transport of the
goods from Indo Nepal border to the appellants’ factory premises
and made payment for the same to the transporters. Just because

orelely

the appellants were billed A for the transport expenses

alongwith other expenses, the suppliers do not become the agents of

the appellants.

12. In view of the above discussion, I hold that the impugned
orders are not sustainable. The same are set aside and the appeals

are allowed.

(RAKESH KUMAR)
MEMBER (TECHNICAL)

mk




