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CUSTOMS EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,

West Block No.2, R.K.Puram, New Delhi
COURT-III
SINGLE MEMBER BENCH

Date of hearing/decision: 23.7.2010

Miscellaneous Application No.561 of 2009-SM
Restoration Application No.93 of 2010-SM
Stay Application No.1100 of 2009-SM and

Service Tax Appeal No.314 of 2009-SM

Arising out of the Final Order No.1290/2009-SM(Br.) dated 7.10.2009, Stay
Order No.473/2009-SM(Br.) dated 17.8.2009 passed by the CESTAT, New
Delhi read with Order in appeal No.18(DK)ST/JPR-I/2009 dated 3.3.2009
passed by the Commissioner of Central Excise (Appeals), Jaipur.

For Approval and Signature:

Hon’ble Shri M. Veeraiyan, Technical Member

Order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827

2 | Whether it should be released under Rule 27 of

CESTAT (Procedure) Rules, 1982 for publicaticn in %
any authoritative report or not?
3 | Whether their Lordships wish to see the fair copy of | Seen

1 | Whether Press Reporter may be allowed to see the 7&@

the Order?
4 | Whether Order is to be circulated to the Yes
Departmental authorities?
M/s Magadh Roadlines Pvt. Ltd. Appellant/applicant
Vs.
C.C.E., Jaipur Respondent
Appearance:

Shri D.K. Tyagi, Advocate for the appellant/applicant
Shri I. Baig, Authorised Departmental Representative (SDR) for the Revenue

Coram: Hon’ble Shri M. Veeraiyan, Technical Member

(:t"b‘zaﬁ Oral Order No. 9§',7~0I0 SMQBQ -

' SoBY ) ¢+ @m- (92 - 7y
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Per M. Veeraiyan:

Heard both sides on the application for restoration of appeal and the

application for restoration of stay petition.




2. Vide Stay Order No.473/2009-SM(Br.) dated 17.8.2009, the stay
application was disposed of for non-appearance of the applicant and
i directed to deposit the amount of penalty of Rs.1,33,000/- within six weeks
and to report compliance on 7.10.2009.

3. The party filed Miscellaneous Application on 13.10.2009 for seeking
restoration of the stay petition on the ground that they did not receive the
notice prior to 17.8.2009 for hearing held on 17.8.09. Before the application
could be taken up, the appeal itself was dismissed vide Final Order No.
1290/2009-SM(Br.) dated 7.10.2009 for non-compliance of the stay order.
Since the appeal itself stands dismissed, now the party has filed restoration
application No0.93/2010.. seeking restoration of the appeal.

4. Considering the grounds disclosed and considering the submissions
from both sides, the final order of the Tribunal dated 7.10.2009 and stay
order dated 17.8.2009 are recalled and the appeal and the stay petition are
restored to their original numbers.

5. Pre-deposit of penalty is waived and stay petition is disposed of and
appeal is taken up for final disposal.

6. The Commissioner (Appeals) has dismissed the appeal holding that the
appeal has been filed after the prescribed time limit. He held that there was
no justification for condonation of delay/

7. The order of the original authority was daed 7.8.2008 and the
appellant was required to file appeal before the Commissioner (Appeals) on
or before 6.11.2008 and admittedly, they filed the appeal only on 27.1.2009.
There is delay and the delay is within condonable powers of Commissioner
(Appeals). The reason adduced before the Commissioner (Appeals) was that
Shri L.N. Sharma , Director of the Company was advised bed rest from
2.9.08 to 29.11.2008 and after resuming his duty, the Director entrusted
the matter to his Advocate for preparing and filing of appeal before the
Commissioner (Appeals). Hence there was delay. Under these circumstances,
it would have been appropriate for the Commissioner (Appeals) to condone

the delay and hear the appeal on merit.




8. In view of the above, I set aside the order of the Commissioner

(Appeals) and condone the delay in filing of appeal before the Commissioner

(Appeals) and direct him to decide the appeal on merit without insisting on

any pre-deposit. He shall hear t

scd/

he party before passing order in the appeal.

(M. Veeraiyan)
Technical Member




