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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi — 110 066.
Principal Bench, New Delhi

COURT NO. 1
Excise Appeal No. 289 of 2006

[Arising out of the Order-in-Appeal No. 95-CE/IND/91 dated
24/10/1991 passed by The Commissioner (Appeals), Central
Excise & Customs, Bhopal.]

For Approval and signature :
Hon’ble Shri Justice R.M.S. Khandeparkar, President
Hon’ble Shri Rakesh Kumar, Member (Technical)
1. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4, Whether order is to be circulated to the
Department Authorities?

M/s Vindhyachal Air Products Pvt. Ltd. Appellant
Versus

CCE, Bhopal Respondent

Appearance

Shri S. Yadav, Advocate of Shri K.K. Anand, Advocate - for the
appellant.

Sshri 1. Baig, Authorized Representative (DR) - for the
Respondent.

CORAM : Hon'’ble Shri Justice R.M.S. Khandeparkar, President
Hon’ble Shri Rakesh Kumar, Member (Technical)

DATE OF HEARING : 09/12/2010.
DATE OF DECISION : 09/ 12/2010.

X
/S/NPTDOrder No. %77[/ AN & Dated :




Per. Rakesh Kumar :-

In this case three refund claims were filed by the appellant
for the period from 1/4/89 to 31/8/89, 1/9/89 to 31/1/90 and
1/2/90 to 5/3/90, which were sanctioned by the Jurisdictional
Assistant Commissioner vide orders-in-original each dated
31/10/91. The Assistant Commissioner’s orders were reviewed by
the Commissioner and review appeal were filed before the
Commissioner of Central Excise (Appeals), who vide order-in-
appeal No. 90/CE/BPL/05 dated 29/9/05/whi|e upholding the
Assistant Commissioner’s orders sanctioning the refund for the
period from 1/4/89 to 8/11/89 on the ground that this period was
covered under provisional assessment, reversed the Assistant
Commissioner’s order sanctioning the refund claim for the period
from 9/11/89 to 5/3/90 on the ground of unjust enrichment
holding that for this period the principle of unjust enrichment
would apply. The present appeal has been filed against the
portion of the Commissioner (Appeals)’s order rejecting the
refund claim for the period from 9/11/89 to 5/3/90 on the ground

of unjust enrichment.
2. Heard both the sides.

2.1 Shri S. Yadav, Advocate, the learned Counsel representing
the appellant cited the judgment of Hon’ble Supreme Court in the
case of CCE, Mumbai - II vs. Allied Photographics India

Ltd. reported in 2004 (166) E.LT. 3 (S.C.) and pleaded that in




terms of this judgment, the bar of unjust enrichment is not
applicable to this case. He also ‘p.Ieaded that in view of Board’s
Circular No. 423/56/98-CX dated 22/9/98 based on Hon'ble
Supreme Court’s judgment in case of CCE vs. Re-rolling Mills
reported in 1997 (94) E.L.T. 8 (S.C.), show cause notice under
Section 11A of Central Excise Act, 1944 for demand of erroneous
refund should have been issued, which in this case have not been

issued.

2.2 Shri I. Bgig, the learned Departmental Representative,
however, pleaded that in view of the judgment of Hon'ble
Supreme Court in the case of Sahakari Khand Udyog Mandal
Ltd. vs. CCE & Cus. reported in 2005 (181) E.L.T. 328 (S.C.),
wherein it was held that doctrine of unjust enrichment is based
on equity and, therefore, irrespective of the applicability of
Section 11B of Central Excise Act 1944, it can be invoked to deny
the benefit to which a person is not entitled, the refund claim, in

question is not admissible.

3. We have carefully considered the submissions from both

the sides and perused the records.

3.1 In view of judgment of Hon’ble Supreme Court in the case
of Sahakari Khand Udyog Mandal Ltd. vs. CCE & Cus.
(supra), wherein it was held that the doctrine of unjust
enrichmént is applicable to all the cases of refunds irrespective of
whether the provision of Section 11B of the Act are applicable or

not, the refund claim, in question, would be subject to the




principle of unjust enrichment. In the judgment of Hon'ble
Supreme Court in case of CCE, Mumbai - II vs. Allied
Photographics India Ltd. (supra) cited by Shri Yadav, it has
been held that in a case of refund arising on decision on protest,
when the duty had been paid under protest, the doctrine of
unjust enrichment would be attracted and that payment of duty
under protest cannot be equated with provisional assessment. It
has not been explained by Shri Yadav as to how this judgment
helps the Appellant in this case as the assessment were not

provisional during 9/11/89 to 5/3/90 periods.

3.2 As regards the Appellant’s plea that since no show cause
notice for recovery of erroneous refund had been issued under
Section 11A within the prescribed time limit, no recovery can be
made in view of Board’s Circular No. 423/56/98-CX dated
22/9/98, we find that in the review appeals filed by the Assistant
Commissioner before CCE (Appeals), in pursuance of the orders
passed by the Commissioner under Section 35E (2) of the Central
Excise Act, 1944, there were prayers for recovery of the
erroneously granted refund in addition to prayers for setting
aside the Assistant Commissioner’s order sanctioning the refund.
Since the CCE (Appeals) has allowed the Department’s appeal for
9/11/89 to 5/3/90 period, the effect of this order would be that
not only the Assistant Commissioner’s order sanctioning refund
for this period has been set aside, the refund sanctioned has
become recoverable. Moreover Hon’ble Supreme Court in its

judgment in case of CCE vs. Re-rolling Mills (supra), which in




turn, is based on its judgment in case of Union of India vs. Jain
Sudh Vanaspati Ltd. reported in 1996 (86) E.L.T. - 460
(S.C.) had held that when an assessment order has been
obtained by fraudulent means, resulting in short levy of duty, for
recovery of duty the assessment order is not required to be set
aside by exercising the review power. This judgment has no

relevance to the issue involved in this case.

4, In view of the above, we do not find any infirmity in the

impugned order. The appeal is dismissed.

(Operative part of the order pronounced in the open court.)

(Justice R.M.S. Khandeparkar)
President

(Rakesh Kumar)
Member (Technical)
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M/s. Vindhyaaal Air Products (P) Ltd.
Vs. CCE, Bhopal.

Per Justice Abichandani (f; the Bench)

Compliance of the Frection to make pre-deposit is reported. This

appeal will now come. for final hearing in its due course.

(Pronsunced and dictated in the open Court)

( Justice R K. Abichandani )
President

( KC Mamgam )

-~ Member(Technical)
Dt: 24.4.2006
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