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FINAL-.  ORDER No..e‘%s/.ﬁ?.ﬂ ..... OF/QWCJ }mj

The appellants are manufacturers of hot re-rolled non-
alloy steel products, which are goods notified under
Notification No.31/97-CE(NT) dated 01.08.1997 for the purpose
of 1levy. and collection of Central Excise duty as per thé
provisions of Section 3A of the Central Excise Act. The
procedure for collection of duty was 1laid down under

Notification No.32/97-CE(NT) dated 01.08.1997, which brought
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into force on 01.08.1997 the Hot Re-rolling Steel Mills Annual
Capacity Determination Rules,1997 [in short, the ACD Rules].
The appellants applied to the Commissioner of Central Excise
for determination of their Annual Capacity of Production [in
short, ACP] by way of their application dated 08.09.1997,
wherein they declared the parameters of their mill for the
purpose of determination of ACP on the basis of the formula
laid down under Rule 3 of the ACD Rules. These parameters
included the pinion centre distance of 290 mm (d) and an RPM
of 560 (n). On the basis of these parameters as declared by
the appellants, the Commissioner, later on, determined the ACP
at 18763.167 MTs w.e.f 01.09.1997 as per order dated
16.03.1998. Between 08.09.1997 and 16.03.1998, there occurred
a spate of correspondence between the appellants and the
Departmental authorities on certain change of parameters
affecting the ACP. As early as on 24.09.1997, the appellants
wrote to the Commissioner proposing to change (d) and (n) from
290 mm and 560 (RpM) to 198 mm and 800 REPM respectively.
Copies of this intimation were also endorsed to the
jurisdictional Assistant Commissioner and Superintendent. 1In
their letter dated 24.09.1997, the appellants alsoc pointed out
that the proposed change of the two parameters was expected to
be completed in a period of ten days. However, before expiry
of the said period of ten days, the appellants completed the
change of parameters. This was on 28.09.1997, according to
the appellants. Later, on 10.10.1997, the appellants again
wrote to the Commissioner intimating that they had alreaéy
changed the two parameters as proposed and requesting that the
ACP be re-determined accordingly. Copies of this intimation
were also endorsed to the Assistant Commissioner and the

Superintendent. Cn 29.10.1227; the ©Superintendent wreote to
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the party calling for a certificate from Chartered Engineer
certifying the correctness of the declaration submitted by
them. It appears, the appellants responded to the
Superintendent's reguisition by furnishing a Chartered
Engineer's certificate to the Superintendent under cover of
letter dated 08.01.1998. The said certificate certified the
parameters and further stated that the change of the two
parameters viz. (@) and (n) had been effected on 28.09.1997.

It was/,obviously) after all these correspondences that the

Commissioner determined the ACP w.e.f 01.09.1997 as per order

daﬁed 16.03.1998 on the basis of the original parameters
declared by the party. Closely on the heels of this order,
the Commissioner passed order dated 18.03.1998, which is undef
challenge in the present appeal. As per the impugned order,
1d. Commissioner accepted the revised parameters declared by
the party in their letters dated 24,09,1997 and 10,10.1997 and
redetermined ACP at 8491,73 MTs, but he chose to give effect
to the revised ACP only from 12.03.1998. The appellants are
not aggrieved by the quantum of ACP as re-determined. Their
grievance is with regard to the date (12,03.1998) determined

by the Commissioner for giving effect to the revised ACP.

2. I have heard both sides after examining the available

records.

3. Ld. Advocate, Shri Navin Mullick submits that the
Commissioner accepted the submissions made by the party in
their letters dated 24.09.1997 and 10.10.1997 and accordingly
incorporated the changed parameters in the formula for re-
determination of their ACP. However, though it was

categorically represented by the appellants to the
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Commissioner that +they had changed the parameters w.e.f

28.09.1997 and though the Chartered Engineer's certificate was
furnished in proof of the same, the Commissioner did not
accept'the said date [28.09.1997] as the date of change of
parameters but chose to approve the change of parameters w.e.f
12.03.1998 under Rule 4(2) of the ACD Rules. Ld. Counsel
further submits that the Commissioner did not state any reason
whatsoever ‘in the impugned order for having accepted the
change of parameters only w.e.f 12.03.1998 instead of
28.09.1997, However, he fairly concedes that the impugned
order contains mention of an earlier communication of the
Commissioner dated 12.03.1998. Ld. Counsel has also placed on
record a copy of the said communication as requisitioned by
the Bench. Referring to the Commissioner's letter dated
12.03.1998, 1d. Advocate submits that even this letter does
not disclose any specific reason for adopting the date
12.03.19928 for giving effect to the revised parameters.
Counsel argues that there was no Jjustification £for the
Commissioner in not accepting 28.09.1997 as the date of change
of the parameters inasmuch as he admitted to have received the
party's letter dated 24.09.1997 proposing change of the
parameters. According to ld. Counsel, the impugned order is
not in accordance with the letter and spirit of Rule 4(2) of
the ACD Rules. Ld. Counsel prays for setting aside the order

and allowing the appeal.

4, Ld. SDR Shri M.D.Singh submits that Rule 4(2) of the ACD
Rules mandates that a manufacturer covered by the ACD Rules
must intimate to the Commissioner any proposal of change of

parameters of his mill atleast one month in advance and obtain
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the written aﬁproval of the Commissioner before making the
change. In the instant case, the appellants allegedly changed
the parameters (d) and (n) on 28.09.1997 after sending to the
Commissioner letter dated 24.09.1997 proposing such change.
The appellants proceeded to change the parameters without the
necessary written approval of the Commissioner. Ld. SbBR
further submits that the Commissioner had not received the
appellant's letter dated 10.10.1997. It was only the
Assistant Commissioner who provided a copy of the said letter
to the Commissioner some time in February 1998. Apparently,
the Commissioner took cognizance of the letter dated
10.10,1997 only on 12.03.1998 and, according to 1ld. SDR, this
was the reason why the Commissioner reckoned 12.03.1998 as the
date of receipt of intimation from the appellants regarding
the change of parameters. Under the provisions of Rule 4(2)
of the ACD Rules, this was the only option available to the
Commissioner and he exercised the same in accordance with the

Rule. Ld. SDR,therefore, prays for rejecting this appeal.

4, I have carefully examined the rival submissions. The
appellants, by letter dated 24.,09.1997, proposed to change the
two parameters viz. (d) and (n) of their mill. This letter
was admittedly received by the Commissioner. The appellants
effected the change of parameters, allegedly, on 28.09.1997
and sought to intimate the matter to the Commissioner by
letter dated 10.10,1997. It appears that the letter dated
10.10.1997 sent By the appellants to the Commissioner was not
received by the latter, though a copy of the letter sent by
them to the Assistant Commissioner was received by the
addressee. It further appears that it was from the Assistant
Commissioner that the Commissioner obtained a copy of the
letter. It was under cover of the Assistant Commissioner's

letter dated 03.02.1998 that the letter dated 10.10.1997 of
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the party was received by the Commissioner. Probably, the

Commissioner received the papers only on 12.03.1998 and

Py
therefore, he accepted the revised parameters w.e.f
12,03.1998. This is the position disclosed by the

Commissioner's order dated 18.03.1998 read with his letter
dated 12,03.1998 referred to in the order.
Df").,--’

5. In view‘Nthe aforesaid facts and circumstances, the
Commissioner should verify with the Assistant Commissioner of
Central Excise, Sonepat and ascertain the date on which the
Assistant Commissioner had received the letter dated
10.10.1997 of the party. Once that date is known, it would be
reasonable for the Commissioner to reckon that date as the
date of receipt of the appellant's letter dated 10.10.1997 at
his end. The Commissioner will, then, procsed to re-determine
the date of revised parameters and extend the benefit thereof
to the party. This, he shall do after affording a reasonable
opportunity of personal hearing to the party. It is made
clear that the remanded proceedings will be limited to
redetermination of the date of revised parameters with
reference to the date of receipt of the appellant's letter

dated 10.10.1997.

6. The impugned order stands set aside and appeal stands

allowed by way of remand in the above terms.

(Dictated and pronounced in the open Court.)

(P.G.CHACKD)
MEMBER (JUDICIAL)

05.,01,2001,

nk.




