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The present application is for waiver of

pre-deposit of an amount of penalty of Rs.2 lakhs
[8) [ -
and for stayhrecovery thereo{)pending the appesl.

On careful examination of the records of this case




S, T

and on hearing both sidesy I am of the view that the
appeal itself requires o be finally disposed of at
this stage andy therefore, I am allowing this
application unconditionally. I take up the appeal

for disposal.

2a The appellants are manufacturers of
pharmaceutical products. They are a 100% EOU.
Certain raw materials, which were allegedly found to
be con;aminated and unfit for use in the manufacture
of their final products were being transported by
the appellants for the purpose of destruction at
some other site. While in such transit, the goods
were intercepted by the local Sales Tax officials of
Haryana State and follow-up action was taken by them
under the Sales Tax law. Those proceedings ended up
in favour of the éarty, That was in 1995.
Meanwhile, however, acting on information furnished
by the Sales Tax authorities, the Central Excise
.authorities had issued a show-cause notice to the
appellants a'fter investigating the case as a case of
clan@estine removal. The show~cause notice proposed

to recover duty on the above raw materials from the

appellants as EOU andy further, proposed to impose
Penalty on them on the charge of clandestine
removal. The appellants contested the notice. The
Jurisdicational Deputy Commissioner, who adjudicated
the  dispute, confirmed the  demands of
RS«24434101.25 and RS«3,884383/~ on two different

lots of raw materials which were removed by them
from their factory for destruction as a‘foresaid.
The adjudicating authority also imposed a penalty of

Rs.2 lakhs on the appellants. As regards the duty




amount of Rs.2443,101.25, the authority, in its
orBerp noted that the same had already been paid by
the party. The appellants preferreb appeal against
the Deputy Commissioner's order to the Commissioner
(Appeals) and also filed therein an application for
waiver of pre-deposit of the outstanding amountss
' ' R
Subsequently,; however, the appellants on -there own
deposited the remaining duty amount of Rs.3,88,383/-
also during the pendency of the appeal. The appeal
was ultimately disposed of by the Commissioner
(Appeals) as per Order dated 7.8.2000 on the
technical ground of. non-deposit of adjudged dues.
This order is under challenge in the present appeal

filed by the party. ®

3. T have heard both sides. Ld. Advocatey
She Pu.K. Mittal submits that the lower appellate
authority rejected the appellant's appeal on the
alleged ground that the adjudged dues had not been
deposited by them. This ground was totally baseless
inasmuch as the entire outstanding amount of duty
[Rs.3,88,383/~]1 had been deposited by the appellants
during the pendency of the appeal. Ld. Counsel
submits that the Commissioner (Appeals) had not
given any opportunity of hearing to the appellants
on the stay application filed by them andy therebyy
it so happened that she did not take note of the
deposit of the duty amount made by the appellants.
Ldes Counsel submits that the impugned order has
resulted from gross non-appliéétion of mind on the

part of the lower appellate auvthority. The said

-~




authority even did not care to give any personal
hearing in the appeal on merits. Hey thereforey
prays for setting aside the impugned order and
remanding the matter to the lower appellate
authoritye. I have also heard ILd. DRy who has
reitersted the findings of the adjudicating
authority and has prayed for rejecting the appeal on

that basis.

4. I  have carefully examined the rival
submissions. I find that,; out of the total amount
of duty confirmed by the adjudicating authority,
deposit of an amount of Rs.2,43,101.25 had already
been made by the party and the same was taken note
of by the adjudicating authority in its order. | It
appears that even this aspect was overlooked by Lde

Commissioner (Appeals)y who.in her orde;)stated that

y
the appellants had not deposited the entire amount
of duty dues adjudged. It is further found that the
remaining amount of Rs.3,88,383/- was also paid

towards duty by the appellants during the pendency

of the appeal before the Commissioner (Appealls).

When such deposit was madey the appellants'
application for waiver of pre~deposit of the said
amount was pending before the 1lower appellate
authority. That authority did not care to affogé
any personal hearing on such application and
therefore,; the party had no occasion to apprise [the

authority of the factum of the said amount haviing

already been deposited. The proof of deposit of [the




said amount of Rs«3;88;383/- has been brought
record by the appellants in the present appeal.

lower appellate authority f£factually erred when

on’

The

she

stated that the duty amount had not been deposited

by the appellants. In facty the entire amount

been deposited by them by the time the appeal

had

was

taken up by Ld. Commissioner (Appeals) for final

disposal. If Ld. Commissioner (Appeals) had atleast

given an opportunity of hearing to the appellants

before such final disposal of the appeal, it would

have been possible for the party to inform her

the deposit of the entire amount of duty. This

of

did

not happeny patentlyy on account of non-observance

of principles of natural 9justice on the part of

the

lower appellate authoritve The impugned ordery

thereforey; cannot be sustained.

5e For the aforesaid reasonsy I set aside
impugned order and allow this appeal by way
remand, directing the Commissioner (Appeals) to t

note of the deposit of the entire amount of duty

the
okl
ake

and

hear the appeal on its merits and pass a speaking

order therein, after affording reasonable

opportunity of personal hearing to the appellant?p

(P.G. CHACKO)

MEMBER {JUDICTAY)

RM




