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Appeal No.E/1508/2000-NB(S)
'[.Au'éing out of orden in original C.No,1V(16)43/TECH/99/12924

dated 30.12.99 passed by the Commissioner of Central
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CM/S MM Dewing £ Finishing Mibls (P} Ltd, Appeltants

(Rep.by:Shai Jagmohan Bansal,Advocate)
v,

CCE Chandigarh Respondent
{Rep.by:Shii S,C.Pushkaran, JUR)
A2 G ‘“j

2001

{

PER P.S.-BAJAJ

This appeal has been 4ited by ithe appwm
against the onder dated 10.8.99 passed by the Commis sioner
allowing abatement of duty not from 13.1.99 %o '«2‘21.5.99, as
claimed by them but from 15.1.99 to 21.5.99 under Rule 96-
20(7) of Zhe Central Exoise Rufes.

2. The appellants ane engaged in the manufacture of
manmade and cotton knitted {fabrics falling under Tarif
fleading 60 of the CETA, Begore 13.1.98 they were worhing
undern Self Removal Procedure and paying duty ad valorem onl
the basis of clearances, flowever, on 10.12.98 Government
{ssued Notifieation No.36/98-CE read with Notification
No.41/98-CE(NT) undern sub-section (1) of Section 3A of the
Centrnal Excises Act, 1944, whereby the said Ad valorem
sysiem, was convented into Compound Levy Scheme. That
notifieation was atso made applicable to all manufacturers
who wehe engaged in the manufacture of processed Zextile

gabrics. Unden the Compound Levy Scheme the assessees wene




required to pay monthly Lump sum in place of day io day
payment on fthe basis of clearances . The monthly instalment

was o be assessed on the basis of .Annual Capacity of

' production of each gactony which was Lo be deteamined 4in

accordance with Hox = Ain Stenten Independent Textile
Processons Annual Capacity Deteamination Rufes, 1998, The

appellants stopped operation of sienter w.e.4§. 31.712.98 unden

indlimation to the Assistant Commissioner, Division 1,

Ludhiana on 28.12.98. On 8.1.99 <the junisdictional
Supenintendent confinmed ine closure: of the stenter in RG.1I.
The appetlants even decided to close thein production um,t
under the seal of the centraf Excise Uepariment w.e.f 15.1.99
and intimaiion to Zhat effect was given to the concerned
officer. They accordingly applied for abatement of duty §rom
13.1.99 to 71.5.99. The Commissioner through the impugned
onden had, however, allowed the abatement ifo them only from
18.1.99 and not 13.1.99, on the gﬁound that three days prion
Antimation regarding the closure of the unit and sealing of
dtenten was nol given and that the stenter was closed only on

15.1.99 and not 13.7.99,

3. The appellants have come up in appeal before zthe

Tribunal against the said onden of zhe Commissioner.

4. The [Learned counsel for the appetllants has
contended that no personal hearing was not afforded by the
Commissioner before passing the Aimpugned onder and zhe
documents fuinished by the appellants regarding ithe closure
of thein sientern w.e.f. 31.12.9% and of the unit ultimately
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on 15.1.99 had not been considered before passing zhe
Ampugned ondern, The counsel has also contended rthat even
request forn condonation of Zhe alleged defay in gdiving
Mima,tion reganding the closure of Zhe stenter and the unit
had not been corw.éaéned by the Commissioner before passing
the impugned onden. He has prayed for nemand o4 the case o
the Commissioner forn {resh decision after hearning ithe

appellants.

5. The fearned JDR has not contested this contention
of Zthe counsel. He has fairly conceded that pesrsdonal
hearing was not afforded to the appellants fon
substantiating thein plea neganding cloushe of the stenter by
them §nom 13.1.99. He has got no obfection if Zhe maiter £s

dent back for fresh decision after hearing the appellfants,

. especially when no final onder has been also s0 far passed by

the Commissioner as the impugned onden passed by him was

provisional.,

6. - I have heand both the sides and gone through Zhe
rnecond.

7. The bare peausal of +ihe impugned onden of ihe

Commissioner shows that he did not afford any personat

hearing to the appellants before rejecting. thein claim fonr

abatement of duty grom 13.1.99 when they allegedly closed the.

stenter with prion intimation to the conceined officen.. He
has simply aftern going through the nepont of ithe Assistant

Comnissioner, Division 1 passed the impugned onder atllowing




abatement of duty from 18.1.99 whereas the stand taken by 7

tne appellants Zhat they in fact closed the . - stenten
Anditially on 31.12.98 undern intimation 1o zthe Assistant
Commidsionen on 28.12.93 and that the unit was wltimately
closed by +them on 15.7.99. These {acts have noit been
condidered by the Commissionern before passing the impugned
ordes, He has also not considened ithe nequest 4on
eondonation of ihe defay, if any, in sending the intimation
about the closwie of the sienter by the appellants. The
Aimpugned onden thus has apparently been passed in violation
0§ Zne principles of natural justice and as such deserves o

be set aside on this ground alone.

8. Moreover, the impugned ordern passed by ihe
Commissionen was only provisional as clanified by him vide
corrnigendum dated 13,9,99 and the 4inal oxder was to be
dssued Lin due course. But S0 fan as even disputed by ithe
Learned JUR, no final onden has been passed, although mone

than one year had passed.

9. In view of the discussion made above, the impugned
onder of the Commissioner is set aside and the matter is sent

Zo the Commissioner for fresh decision in accordance with Law

agten hearing Lhe appellants.
10. - The appeal of the appellants is thus allowed by way
o4 remand.

Dictated and pronounced in the open Court.

{P.S, BAJAJ)
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