- Lo b ;REGISTERED/A D
- THE CUSTOMS EXCISE & GOLD (CONTROL)APPELLATE TRIBUNAL, . """

& Salt Act, 1944/Section 129 (B) of the Customs, Act, 1962.

Copyto: Asstt. Registrar

PN

) West Block No. 2, RK. Puram, New Delhi - 110066.
: BENCH N& &)
" Appeal No. C'I 3097 — zaéfg‘/ G — N6 &) Dated : 15} 1 |2o0]
CEGAT
NEW DELHI
To,
\‘6 o H\‘s Ve_c,kau:/ Gemeral ol uetria ¢
Ghi R.c. Prasad,  8-4é, Thilmil
“Tahiybwr Judl- Avea, G-T- Road
Sothapfera _@_k:éﬂ[_
In the matter of :
Ml.s VcckM “Geverad hofs. 4 Gy L.C. /%-4;94?@7’ Appellant
L. VS.
- C cE Dpedhd 7 Respondent
I am directed to transmit herewith a certified copy of Final Order No. ﬁ’! {10 =111 / A 70| / MEE C“:O
Dated :...... &7 el 88 passed by the Tribunal under Section 35-C(1) of Central Excise

/g'u"

—

C c€ Dpels —1 o NBEHD

CCE/CG/(Appeal) Nerd Ddellu )
Chief Commissioner of Central Excise / Gustoms. Nesd 8&-elle

Adv./Consult. 4 ; T S Age swal  Aslv.
E-/87 L yetey kméﬂ—)’9

S.D.R New Delbi — L7 8,

JCDR '

Bar Association, CEGAT, New Delhi

Library, CEGAT, New Delhi

Director (Review), C.B.E.C. North Block, New Delhi
Guard File,

M/s Deeparchic Publications, M-93, Marg-46, Saket, New Delhi.

M/s Centax Publications (P) Ltd., 1512-E, Bhishm Pitamah Marg, opp. Sachdeva P.T. College of
Defence Colony, New Delhi-1 10003

M/s Lex Site Com. Ltd., Mumbai |

Office Copy ) .
MI.S Cermn CUS /cob/f{ﬁ;{ld'l-

Vas

Asstt. Registrar
<




(Final Order Sheet)

L. .

. In th_e‘ Custom, Excise & Gold (Control) Appellate Tribunal
| B New Delhi | |

..................................................................

........................................................................

...............................................................................................

Date of decision..... 2212001 . .o.eeeeennnmnnnenes

(1) M/s.Veekay Genernal Indusiries -
v erteesessessessessrasrssesssasess ffi ...... Sm..R;C.. P}tdéud ............................................ APPELANT (S)

s ' Represented by Sh./Smt...J. S Agamwal, Aduoeate. - - . eerm

...............................................................................................

............................................................................................................

...............................................................................................

--------------------------------------------------------------------------------------
--------------------------------------------------------------------------------------

.....................................................................................

To be referred to the Reporter or not ? _
FINAL. ORDERN g Tolngdy !/%0‘#/1\/?3@/“'\) \
] ¢ |

Dated: 2221, 2001 * :

These two « appeats have been. filed againsi
the common onden in oniginatl dated 30.11.99 passed
by - the COmmissionen of Central Excide, by zZhe
appellanis vide which he ordered sedizure o4 goods
involving duZy of 2,27,286/- with option %o gext
the same nedeem on playment of Rs.4,00,000/- ;ané\
dmposed penalty of Rs.1,00,000/- under Rube 173-Q
o4 the Central ExelseRules on appellanit No, (}‘?% and

also dimposed penality of R4.25,000/- on appefiant

>
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No.{2) under Rufe 209A o4 Zhe Rules,

2. The facts giving nise to this appeal

may briefly be stated as unden:

3. The appeflants were engaged in the
manugactune of copper wire bars/ingoits, Ssinips

copper wire of nefined coppen.ete,They had been

availing modvat facifity under Rule 57-A of ithe

Rufes. On 8.12.96 sunphise naid was conducted on
Zhew factory premises by the Central Excise
Of ficerns (Preventive) and Shri R.C. Prasad

{appellant No.?2), authorised signatory of <the

fdm of appellant “No. (1) was present at that time in

ihe {actonry. Aften Sschutiny of the recond and
physical stoch cheching of the {inished goods as
well as the raw materials Lying in the factony
premied, 108 coils of copper sirnips wedighing 72.4gq
MT vafued at R4.75,15,240/- were found in - excess of
the recorded balance in the RG.I Regiafan. Shri
R.C, Prasad, appelfant No.({2) could not offer any
heasonable explanation fon this exceds quantity of
the sinips.  SimilarLy 120 M1 of copper cathodes were
§ound in excess 04 the neconded batance in Foxm 1U
Registen., The excess quantity of Zhese goods was
sedzed on the rneasonable belied that the same were
kept unaccounted fon - clandestine nemoval
without payment of duty and were handed over %o
Shri M .M. M{ttal, partner of Zhe appellant No.{71}.

Theneaﬁxen, show cause notice was Jissued fon

-




-

-V

confiscation of the goods found in excess of the

neconded balance d4in the recond apnd penatty was afso

proposed Zo be imposed. The appelfants contesied
the correectness of ithat show cause notice and
alleged that 108 coils of sinips were ALn semi-
finished condition and did not reach the RG.T
stage and as 4such could not be entered 4in the

record. Reganding the excess recovery o4 coppehr

catodes, they avered that there was entry in the.

Forim IV Registern and they dAimponted 120 M1 of
copper cathodes vide BiLL o4 Entrny dated 29.17.96
and were cleared grom 1ICV Tughlakabad. They
furthen averned that out of the tolal quaniity of
701.596 M1 aé per BiLL of Euiny} a quaniity of
§1.59 MT was sent direetly to 1ICD Tughlfakabad fto
M/&.Hyvolz Electricals forn getting the fob wonrk
under Rute 57-F(3) o4 the Rufes . No credit was
tghen by Zhem in nrespect of Lhese goods even 4if
these. wene assumed Zo be not accompanied by duty

paying documents, -

4. The Commissionen, howeven, did nét
accept thia-uanaian o4 the appellants and oxrdered
confiscation of the goods involving excise duty of
R8.2,27,286/-with option Lo get them nedeemed oit -
payment o4 Rs.4,00,000/-and dimposed penaliyof
R§.1,00,000/- unden Rule 173-0Q of the Rufes on the
appellants, He afso Aimposed penalty of
R&.25,000/- on appellanit No.(Z) Shai R.C. Prasad,

under Rule 209-A of the Rules beding authondised

B !



signaztony of appellant No.(1). The Commissionexn,
howevern, vacated fhe sedzure of 120 M1 o4 coppexr

cathodes through the impugned orden,

5. Both +the appeffants have {ifed ifhe

‘pneaenz appeals,

6. I have hearnd both the sides and gone

through the recond.

7. The Learned counsel fon  Zhe
appellants has assaifed the impugned onrder of Zhe
Commissionen on iwo ghounds. Finstly, Zhat ithe
show cause notfice on the strengih of which the
proceedings were Ainitiated against Zhe appellfants

and the impugned onder had- been -passed © by the

Commis sionen, was time barred having been issued

aften fthe expiry of &ix months from the date of
sedlzune o4 Lhe goods. Secondlfy, That the
Commissioner had proceeded on the wiong. assumpidion
that the goods seized fhrough panchnama by Zhe
Excise Officer({Preventive] on Zhe date of hraid
were findsned goods rneady foxn manhezing_wheneaé in
the panchnama Aitseld which was prepared at the
spot, the goods wené descrnibed as unfindished,.
Even 4in the show cause notfice ifhe goods wene
wiongly menitioned as findished goods. The goods
being unginished . did noz‘aitain fthe RG.] stage

.atso
and{aouﬁd not be hremoved by the appellanis fon
safe on mankeiing punrposes. Theredone, the
impugned order of the Commissionen deserves to be

4et aside on both these grounds.
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6. On the other hand, Zthe Learned JUR

has not been able to meet with boZh these grounds
04 the counsel duning the counse of argumenis. fHe
could not deny 4Lhat the show cause hnoiice was
issued aften the perniod of s4x months 4rom ihe_
date o4 seized 0§ goods and ZLhere was no
allfegations 04 fraud, collusion orn wilful
misstatement on suppression of facis in the show

cause nofices,

7. ‘ The perusal of fthe necord shows Zhat
the maid on Lthe factory premises of the appelflants
was conducied by zthe Ceniaai Excide Oﬁﬂiaené on
8.12.9%6. On checking 108 coils of sindips were
found 4in excess of Zhe necorded balance 4in Zhe
RG.1 Registry and 120 MT of copper cathodes were
gound in excess of the recorded balance £n the
form 1V Registen. Boih Zhese goods werne seized
through panchnama prepared at the spot. So far as
fthe seizune of 120 MT of copper cafhodes A&
cocerned that is not ihne matien o4 disdpute 4n the
present appeals as rthose were released and +the
seizune was vacated by the Commissioner himself

who adfjudicated the matier,

§. The onfy dispute ALnvolved 4in Zhe

present appeals L& regarding the validity o4 the

.onden o4 the Commissioner, forn conflscation of the

sedzed 108 MT codils of sinips which were allegedly
gound Ain excess of the recorded balance in the
RG.1 Regisiexn, In the show cause notice these

copper sirips had been deseribed as gfinished goods
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andthe Commissioner who adjudicated 1his show

cause notice,also accepied théseallegations made in

‘the show causde noiice to be conrect and proceeded

on the assumpiion that ithese goods were 4Lin
finished condition and were not entened in the
RG.1 Regisiern with an 4Lnient Zo clandesiinely
removecr the same without payment of duty, But by
naﬂenning to the panchnama through which these
goods wehre seized, .it can be safely said without
any hesitation that the allegations contained 4in
the show cause notice were factually incorrect and
this funthen nesulited in passing the wrong ondex
by the adjfudicating authority, ithe Commissioner,

In the panchnama the seized goods i.e. 108 coils

of coppern sinips, had been clearly described as

semi-finisned, which was found in excess of the
recorded batance 4in ithe RG.1 Registexn, Even
R.C.Prasad appellant NO.{2) who was present at the
fime of checking o4 the ﬁacto&é?%ioée statement

was recorded on zhe spoit,, no where admiited that
the codils of-coppeh-sinips found inexcess were finished: goods
Rathen perusal of his 6taieﬁent copy of which had
been placed on nrecord by the appellants a&ongwith
the appéaﬂéﬁéhOWA tghat the copper sinips seized

were in semi-findished condition,

9. When the goods were in semi-finished
condition,these wehe not rnequired o be entered in
RG.1. The entrny was required to be made oniy when
the goods had neachd the RG.1 sfage i.e. when the
geods had acquired the 4inished condition and

could be marketed, In this context, hreference may
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be made fo Emco;Indubi&Laﬂ-&»Chemieaﬂé—Ltda-Ué;

CCE, Pune 19687(32) ELT 220 wherein i% has obsenved
thazﬂ@hen the goods could not be treated as fully
manugactured in a marketable condifion their eninry
in RG.1 Registen was of nrequired and as such no

case was made out againsi Zhe assessee fon

‘confdscation of Zhe goods and Amposition of

penaliy under Rufe 173-Q of the Rufesr The case
04 the/appellants falls within the {four corners o4
ithe natio of Zhe Law Laid down £Ln that casde, The
adjudicating autlhonity, the Commissionen,k in fact

mis-interpreted xthe {actés and phoceeded on the

WAO NG assumptionthat.: the coifs Cf Ccopel Sthips sedzed from the

factory premises of +Lhe appellanis, fon hau&qhgeen_

found in excess of the necornded balfance in RG.]
Registen, were {inished goods which could be
manketed and  clandestinely nemoved by ‘them

without payment of duty. He should have referred

to Zhe panchnama Zthrough which Zhese goods wexre

 dedzed wherein the nature of Zthe goods at the time

of seizure, was descnibed as semi-finished and
not finished goods.. Thereforern, Lhe provisions
of RULe 173-Q could not be Legally invoked against
the appellants on account of zthein failure o
necord the semi~findished goods Lying 4in thein
factony premises Ain the RG,1 RegiAten; The entnry
An that Regisiry was Legally required to be made
by ihem only when these goods had acquired the
Level o4 4indished goods and could be marnketed af
any time.

10. Apart {rom zhia/ even ofhewwise fon
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‘mexre non-accountal of goods in RG.1 Regiéian_bg

- the appeﬂlania,iihe phovisions o4 Rufe 173-9 could

not be‘inuqked{ﬁo& want o4 any evidence Zo show
ihdt- thenre Waéjany intention on thein part %o

remove the gaodg-wizhout payment of duiy. In Zhis

_context neference may be made to Bhiaki- Conduetorns

(P)-Ltd: vé: CCE-Raipux, 2000(125) ELT 781 wherein

the Tnibunat has Laken Lhe view  that",

"eongiscation 0of the goods was not atiracted by

mere non-acecountal 4Ln RG.1 when ZLhere was .no
éuidenae that such non-accountal of the goods was
with an 4intent £o evade payment of duty. Rule
173-0 being a perat clause £ntention is in-buitt
in 4t and +therefore, mens rea is an essential
ingredient fo attract this nule, This rule has to
be nea¢=in conjunciion and not in isolation with

other provisions”.

11. Besides all  this, it nemaing
undispuied that the show cause notice was Lssued
much agien the expiry of &ix months fiom the date
04 selzune of the goods. The seizure was made on
§.12.96 whereas the show cause notice was issued
only on 5.8.97 agten the expiny of s4ix months
without any allegations of {raud, coflusion ox
wilful misstatement on suppression of facts.
Thene 448 noihing on the recond to suggesi that the
appellants ever made any misstatement reganding
stock of the naw material and ihe finished goods
Lying in Zhein factory premises. 1ﬁene wehe no

allegaiions even to that edfect in The show cause
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notice. No fraud or coffusion had alsc been
altrdibuted %o zﬁem which Zhey at any stfage played
oh exernceised with  the ~Excise  Depariment.
Thernefore, ihe proceedings on sirengih of  show
caude notice in question which was Zime banrned,
could not be Legatly Zaken ouf against the
appellanis, lThe adjudicating
authoniiy(Gommiééianen) sdhould have dnropped ithe
proceedings on that ground alone. Consequently,
the dimpugned order passed by him on zhe sinength
of time bained dhow cause notice cannot be Legally

dustained.

12. In vienw of Zhe discussion made
above, ihe Jimpugned of the Commissioner is set
asdide and boih the appeaﬂa 0f the appeffants are
ondened to be accepied with consequential relief,

44 any, permissible under the Law.

(P.S. BAJAJ)
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