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CUSTOMS, EXCISE & GOLD({CONTROL) APPELLATE TRIBUNAL,
NEW DELHI.

E/APPEAL NO. 1677/99-NB(S)
(Arising out of Order-in-Appeal No. 4/CE/Chd./99 dated

4.1.99 passed by the Commissioner of Central Excise
(Appeals), Chandigarh).

M/s. Ashoka Dyeing & Appellant
Finishing Mills (Sh. K.K. Anand, Advocate)
vs

C.C.E., Chandigarh. Respondent

faorat ORDER NO.Af 2 7@0/'/W£ (‘@/m)

(Dated the  JFeb.,/ 2001)
PER S.S5. KANG :

The appellants filed this appeal against the
order-in-appeal passed by the Commissioner (Appeals)
whereby the appeal filed by the appellants was
dismissed.

Brief facts of the case are that the
appellants are engaged in the processing of man-made
and knitted acrylic fabric. On 13.10.95, the Central
Excise officers visited‘the factory of the appellants
and on verification of the stock it was found that the
raw-material 375 mtrs. of man-made grey fabric was
found shogt and man-made fabric weighing 2968 kg. was
found 'in excess to their statutory record. A show
cause no?i?é waé issued to the appellants for
confiscatidﬁ‘of ian—made fabric found excess and for

a&bff &H
demand of duty on the goods, found short, imposed a

penalty.

The adjudicating authority ordered



confiscation of 2968 kg. of man-made fabric under Rule
173 @ of the Rules and gave an option to.redeem the
goods on payment of redemption fine of Rs. one lakh. A
demand of Rs. 2,300/- was confirmed in respect of the
goods found short and penalty of Rs. 10,000/- was
imposed on the appellants.

Ld. Counsel, appeéring on behalf of the
appellants, submits that the goods, found in excess,
were purchased by the appellants for the first time
which were received in the factory late in the evening.
on 12.10.95. As the ‘©officers of the revenue
department reached the factory at 0800 hrs on 13.10.95,
these were not entered in their statutory record. The
contention of the Counsel is that there is no evidence
to show that this guantity of fébric had been subjected
to any dutiable process in the factory. He, further,
contended that when the goods were found in the
factory, they were not liable for confiscation under
the provisions of Rule 173 O of the Rules. For this,
he relies upon the decision of the Tribunal in the case
of Bhillai Conductors (P) Ltd. vs C.C.E., Raibur
reported in 2000 (91) ECR 569.

In respect of grey fabric found short, he
submits that the appellants were processing grey fabric
and from this process, the fabric was subjected to
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shrinkage and no benefit ¢~ "~7°7 =--3l¢ in respect of




shrinkage was given. He, therefore, prays that thé
appeal be allowed.

Heard 1d. D.R.,; who reiterates the findings
of the lower authorities.

The contention of the appellants in respect
of the goods, found in excess, was that they purchased
this fabric from the market on 12.10.95 and the goods
reached the factory late in the evening. The
appellants had not produced any evidence, documentary

or otherwise, in respect of this contention. The other

- _contentimn of the appellants is that the goods were

liable for confiscation under Rule 173 Q of the Central
Excise Rules. Aas the goods were found in the factory,
there was no attempt by the appellants to remove the
goods without payment of duty. The appellants relies
upon the decision of the Tribunal in the case of
Bhillai Conductors (P) Ltd. (supra). In this case, the
hon'ble Tribunal held that when the goods were found in
excess in the factory and there is no mens rea on the
part of the assessee to remove the goods without
payment of‘duty, the goods cannot be confiscated under
Rule 173 Q of the rulés and the assessee is liable for
penal action under the provisions of Rule 226 of the
Rules. The provisions of Rule 226 of the Rules also

provides for fonfiscation of the goods which were not
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accounted in the staturory record and a penalty of Rs.
2,000/~ is provided for this 1ap$e. Therefore, if the
goods were:fzable for confiscation under Rule 173 Q of
the_Ruleé, the goods are liable for confiscation under
Rule '226 of the Rules. However, taking into
consideration the facts and circumstances of the case;,
the redemption fine of Rs. one lakh is reduced to Rs.
25,000/-.

- In respect of grey fabric, found short, the
contention of the appellants is that the grey fabric
during the process undergone shrinkage and in respect
of this shrinkage no benefit is given. The appellants
had not produced any evidence in respect of percentage
of shrinkage during the process of man-made grey
fabric., nor he has produced any technical literature
in respect of this. I, therefore, £ind no force in the
arguments of the appellants. After taking into
consideration the facts and circumstances of the case,
penalty of Rs. 10,000/- is reduced to Rs. 2,000/-,
otherwise, the impugned order is up-held. The appeal

is disposed of as indicated above.

(S.8. KANG)
MEMBER (JUDICIAL)

dt. |y Feb., 2001
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