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In this appeal, the issue involved is

€

whether the refund of duty is sanctionable to M/s
Rajasthan Spg. & Wvg Mills Ltd; when the excisable
goods received under Rule 173L of Central Excise

Rules are removed at Nil rate of duty to 100% EOU.
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Y (Final Order Sheet)
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2. Shri K.K.Anand, Ld. Advocate, submitted
that the Appellants cleared 10453Kgs of Yarn for

home consumption on payment of Central Excise

duty amounting to Rs. 66,288/-; that a qguantity of

4176.2 kgs of yarn invoiving duty amounting to Rs.

26035 was received back as the yarn was found
defective by the Customer; that after following
the procedure under Rule 173L, they re-processed
the yarn and cleared it against CT-3 form to a
100% EOU on 8-5-95; that refund filed by them for
Rs. 26,035/- was sanctioned by the Assistant
Commissioner  initially sy thatg subsequently a
showcause notice was issued for demanding the duty
erroneously refunded: that the Assistant
Commissioner confirmed the demand on the ground
that the godds after re-processing were cleared
at Nil rate of dﬁty and no refund was pavable as
per clause ({(IV) of provise to Rule 173 L (1);
that Commissioner (Appeals) also, under the
impugned Order,; rejected their appeal holding that
as no duty had been paid subsequently'at the time
of clearance, they were not eligible to any
retftund. The ld. Advocate submitted, that the
ratio of the :decision in the case of CCE Vs.
Metazinc .(India) Ltd. 1991 (53) ELT 402(T)  is
applicable squarely to the facts of the present
matter as in that case also the goods after, re-

processing were cleared at Nil rate of duty and




the Tribunal held that the refund is admissible to
the Respondents therein. I also heard Shri A. K.
Jain, Ld. DR.

3. I have considered the submissions of both
the sides. Rule 173L provides for refund of duty
if the excisable goods are received back for being
remade, refined. reccnditicned or subjected to any
other similar process in the factory. One of the
conditions prescribed in the prviso to Rule 173 L
(1) is that the amocunt of refund payable shall in
no case be inexcess of the 'duty payable on such
goods after . being remade,refind etc. the
Appellate Tribunal,- in the <case of Metazine
{India) Ltq, supra, held that restrictions placed
under proviso (IV) is only 1in respect of the duty
payéble on such goods after being re-processed and
not to duty paid. "It does not contemplate a
situvation that the re-processed goods should
actually be cleared on payment of duty. So long
as it is 'not disputed that the goods initially
removed were c¢leared on payment of duty and
;gégﬁﬁéa amount claimed under Rule 173L does not
exceed the duty‘ payaﬁle on re-processed goods,
refund is admissible.” Following the ratio of
this decision and fact that it hasnot been
disputed that initially the goods were cleared on
payment of duty, the refund is admissible in the

present matter to the Appellants: However, it has




not been brought on record by the Appellants what
was the amount of duty “payable" on the vyarn in
question when it was cleared after re-processing
-as the refund of the duty cahnot be in excess of
the duty payable on the goods removed after being
re-processed, I, therefore, set aside the
impugned Ofder and remand the matter to the
Adjudicating Authority with the direction to
- determine the amount of duty payable on the varn
atter it was reprocessed and if the retund
sanctioned is not in excess of the duty payable on
yarn after being reprocessed, there can be no
demand of duty from the Appellants. 1In case the
duty "Payable" is less than the amount sanctioned,
the Appellants shall be liable to pay the duty to
the extent. The appeal is thus allowed by way of

remand.
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