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_To be referred to the R port7 ernei?

V.K.AGRAWAL:

...............................................................

This is an appeal filed by
Commiséioner Central Excise against the
Order in Appeal No. 721-CE/BPL/2000 dt. 9-
5-2000 -passed by the ~ Commissioner

(Appeals), Bhopal.

= 2. : shri S.C.Pushkarna,! Ld. DR,

- ‘qubmltted‘tnat on 22-4-98 when the Central
ST : - \
Ce fExc1se _ Ofﬁmcers vigited - -the '" factory
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‘Premises of M/s Chetan Industries they

“found 317 Coolers and Eight Air

Conditioners in excess of the balance
shown in RG-1 Register; that the Assistant
Commissioner, under the Adjudication Order
No. 47/99 4t. 21-5-99, confiscated the

seized goods(except 2 Aair Conditioners)

found in excess and released them on
payment of redemption fine and also imposed
a penalty of Rs. 20,000/-; that
Commﬁ%sioner (Appeals) however, set aside
the Adjudication Order holding that there
was nothing on record to indicate that the
goods were about to be removed from the
factory, relying upon the decision in the
case of Balls & Clypebs 1997(92) ELT 496.

He, further, submitted that it is the

primary duty of an assessee to fullfil the
provisions of the Central Excise Rules;
that as per Rule 53 of the Central Excise
Rules, a manufacturer has to maintain a
stock account in which daily entries have
to be made regarding goods manuféctured and
removed; that as the goods have not been
entered in the Statutory registers they are
liable for confiscation: that the Air
Coolers even without bottom pads were
completely mahufactured as the bottom pads

were To be used after packing the coolers
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in cartoﬁns. _Reliance was placed on thé
ﬁecision in the case of Mumal Marbles Ltd.
Vs. CCE 1996 (85) ELT 289 (T). In respect
of Six Air Conditioners,  the Ld. DR,
submitted that those goods were in packed
condition and there were no test records
available dnd as these were not entered in
RG~1 Register, the same are liable for
confiscation.

3. Opposing the appeal, Shri R.
Katiar,Ld. Advocate, submitted, - that
without bottom pads the coolers were not
marketable and they had not attained the

stage of entering them into RG-1 Register.

He relied u@on the decision in the case of
Moti Laminates Pvt. Ltd Vs. CCE 1995 (76)
ELT 241. In respect of Air Conditioners, he
submitted that these were received after
testing only on 22-4-98 and would have been
entered in RG-1 Register after close of the
day: that the private records like tésting
registers and contractor's account were
found correctly written and as such no
confiscation was warranted. Reliance was
also pléced on the decision in the case of
Pooja Forge Pvt. Ltd Vs. CCE 1996 (84) ELT
37(5) and Hindustan General Industries Vs.
CCE 1997 (96) ELT 382.

4, -1 Have gone  through the

submissions of both the sides. In respect



el

" Accordingly it cannot be ‘said that the

4

¢f coolers in guestion, it is not: ini
dispute that bottom. pads were not £fixed.,
. - ‘ ]

.coolers:  were in fully manufactured

condifions, ready- for removal from the
factory. As the goods were not in fully
manufacatured conditions they are not
required to be entred inté RG-1 register
and as such the coolérs were not lidble for-
confiscdation. As far as Air Conditioners
are concerned, it has been clearly
mentioned by the Assistant Commissioner, in

the Adjudication Order, that .till the date

of visit of the officers there were 119

test repdfts and the producticn record in

.RG-1" Register was 117 and Two Air

Conditicners were found : in unpackéd-

: Whick. ) _ :
conditionsphad not met the quality control
test. He has given clear findings-that no
test record were maintained in respect of
six Air Conditioners in question which wefe
found in packed conditions.The LA. DR has
rightlf pointed out that as.per provisions .
of Rule 53 of the Central Excise Rules-

goods manufactured and removed  from Ehe .

factory are to be entered in daily stock

account on every day wunless ﬁermitted.
otherwise. The Respondents have not been

sucessful in showing that the air .
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conditioners in guestion were manﬁfactured
the same day, the officers wisited the
factory. As the goods were not entered in
the statutory register, they have become
liable to confiscation under Rule 173 0O
1(b) of the Central Bxcise Rules. The

decisions relled wupon by them are not

applicable to the facts of the preseﬁt
case. In Balls and Clypebs Ltd., the

imposition of penalty was upheld by the

-Appellate Tribunal. The confiscation was

set aside following the decision in the
case of Garden silk Mills Vs. CCE 1991 (51}
ELT 371:fn the said case the goods were not
packed in boxes which was the usual packing
for the removal of the goods. Similarly in
Pooja Forge case, supra, the goods were
held not to have reached RG-1 stage in as

much as they were required to have been

weighed, sorted out and packed in gunny

bags and cartons. In the present case the

Air Conditioner were 1in packed conditions

and ngnfentering of -fully Tmwanufactured
goods in statutory records is the fifst
steps towards removal of the eXCisable
goods witpout payment of duty. This view
has been upheld by the Tribunal.in the case
of Hindustan General Indust®y  Vs. CCE,
1997(96) ELT 382(T). Accofdingly I set

aside the impugned Order regarding Air



Conditioners and held - that the Rir
Conditioners are liable for confiscation.

However, taking into account all the facts

Air Conditioners can be redeemed on payment
of fine of Rs. 15,000/- only. The penalty
is also imposable on the Respondents. The
interests of justice will be met if they
pay only Rs. 5,000/~ as penalty.

The appeal as w ~ell as cross
objections are disposed of in the above

terms.,

(V.K.AGRAWAL)

MEMBER ( TECHNICAL)

Sunita
22-1-2001




