. .

gGRAM . CEGCANAT ' ' REGISTERED/A.D

-THE CUSTOMS, EXCISE & GOLD (CONTROL) APPELLATE TRIBUNAL,
West Block No. 2, R.K. Puram, New Delhi - 110066.

-'%Atgglsvljraog‘\m%%@”) BENCH NE&rD Dated: |21
,:—. ‘ppa 0. q }QUO\EB—N!} QrD awca t'?.a{:l—ﬁ‘ol
CEGAT
NEW DELHI
To,

tr

Y

MyS Sk Sfed O U,
fuose - VA Feced Poivt,
L ud bdaus Cﬂﬁ)

In'the matter of :
) H\‘ o %5 \’\:5'\ Sredd (PY U 5 Appellant
Vs.
C ¢ ¢ Chauolioasy Respondent

g A& o¥cler, nlo- & 122-[-9—0'0\ -Nb EM)
I am directed to transmit herewith a certified copy of Final Order No. Aj 2UL | 200] N @)
Dated :...... 3m R2 T2 passed by the Tribunal under Section 35-C(1) df Central Excise
& Salt Act, 1944/Section 129 (B) of the Customs, Act, 1962. '
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9. Director (Review), C.B.E.C. North Block, New Delhi

10.  Guard File.
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Defence Colony, New Delhi-110003
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(Final Order Sheet)

1 ;‘ In the Custom, Excise & Gold (Control) Appeliate ’Ifribﬁnal

New Delhi

E/Stay/2081/00-NR(S) in
APPEAL NO....E/3600/00~NB....0F 19 (i, )

ARISING OUT OF ORDER IN ORKGNM#APPEAL NO. *
_1392/CE/CHD/2K . DATED., 14222000

Commissioner, Customs & Cehtral Excise °

PASSED BY.uoeioereeereersemsresssssmnessssmeessssemmassasssssassssassnsnssessssiss
(Appeals), CHANDIGARH

...............................................................................................

' Date of decision.......... 2‘3' 2001 .........................
M/s Sikri Steels (P) Ltd.
.................................................................................................................. APPELANT (S)
Represented by Sh./Sm%xxx......K-K...Anand, Advocate
VERSUS
CCE, Chandigarh
............................................................................................................ RESPONDENT (S)
Represented by Sh./ Smixx;{ ..... 5watan.t.ra.;Kuma.n ............

...............................................................................................

" CORAM:

This application is for waiver of pre-

deposit of penalty. The penalty ﬁas imposed by the
adjudicating auEhority and affirmed by the Ilower

abpellate authority consists of two elements,
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namely, penalty under Section 11AC of the Central
Excise Act equal to the duty amount of
Rs.1,88,997/- and pehalty uncder Rule 1730 of the

Central Fxcise Rules amounting to Rs.25,000/-.

2. On a careful examination of the records and
on Hearing béth sides, T find that this is a fit
case for final disposal at this stage itself,
having regard to the particular fact that the
impugned order is not an order oh the merits of the

dispute.

3. The adjudicating authority had disallowed

modvat credit to the extent of Rs.1,88,997/- on

certain grounds and imposed penalties as above on

the party. The aggrieved assessee went in appeal

to the Commissioner (Appeals). They also filed an

application therein praying ffr waiver of pre-
o ,

deposit of the penalty amount%hbaving already been

paid by way of debit in RG 232 part-IT. The lower

" appellate authority considered the stay

application, heard the applicants and passed ihe
deatzd r—
OrderEEEgﬁAZB.S.ZOOO directing them to deposit an
amount of Re.2 lakhs within a period of 15 days for
purposes of Section 35F of the Central Excise Act.
The party did not comply with the direction. Later
on, 1d. Commissioner (Appeals) rejected the
assessee's appeal oh account of noh-compliance with

the provisions of Section 35F ibiét as per crder




dated 14.9.2000. That order was passed without
affording any personal hearing to the appellants.
Therefore, in the present appeal before the
Tribunal) the appellants are mainly aggrieved by

nagation of natural Jjustice.

4. I‘have heard l1d. Adveocate 8h. K.K. Anand
for the appellants and ld. JDR Sh. Swatantra Kumar

for the Revehue.

5. Ld. Counsel subrite that the penalty of
Rs.1,88,997/- imposed on the assessees under
Section 11AC of the Act is hot sustainable ih law
inasmuch as the provisions of the =aid section are
not applicable to demands of duty under modvat
rules. As regards the penalty imposed on 1730 of
the Central Excise Rules, he has no case that the
provisions of the said rule are hot applicable to

: e . .
demands under medvat rules. -T-hove—impresszed-prima-

. faeie As regards the arguwenht with reference to

Section 11AC of the Act, the appellants appear to
have a strong prime facie case, though in relation
to the other submissioqﬁ,I do not find any such
case. I, therefore, hold the view that the
reqguirement of pre-deposit under Section 35F in
respect of the entire amount of penalty imposed
under Section 11AC has tec be waived completely and

the like reguirementg in respect of the penalty
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imposed under Rule 1730Afor the purpose of hearing

-

#m their appeal on merits before,lower appellate

authority.

6. in view of the above findings, I set aside
the impugned order and allow this appeal by way of
remahd)directing 1d. Commissioner (Appeals) to pass
a speaking order onh the merité of the dispute after
affording ~a reasonable opportunity of personal
hearing to the appellants, subject to condition
Le 2—
thatﬁ\an amount of R£.25,000/- 3= deposited by the
appellants to meet the reguirements of Section 35F
within a period of s=six weeks from today. It is
made clear that there shall be ho requirement for
pre-deposit in respecF of the amount of penalty
imposed under Sectioh llAC,\\ %d that any
departmental proceedings for recovery of =such
amount will stand stayed during the pendency of the

appeal before the lower appellate authority. -~Fhe”

o Lieats . 11 3 4n_ ¢l } ; |
—way—of—remstd.—

(P.G. CHACKO)
MEMBER (JUDICIAL)
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