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(Final Order Sheet)

"'"‘-I’n the Custom, Excise & Gold (Control) Appellate Tribunal

New Delhi
APPEAL NO... E/2896/00-NB(She 19 (... )
‘ _ ARISING OUT OF ORDER IN ORK3®R¥L/APPEAL NO.
: : 76 to 102/P&PR/2000 ' 13.6.2
. /PEPR/2000 i DATED.... 21812000
PASSED By, Commissioner of Central Excise (Appeals)
Chahdigarh ----------------------------
| : 28.2.
Date of decision.......cc.cceenneee 200 1 ......................
|
| M/s Varun Enterprises APPELANT (S)
i ------------------------------------------------------------------------------------------------------------------
| E-J
| Represented by Sh./Smitxx...... Gagan.Kohli,.. Advocate
CCE, Chandigarh VERSUS
............................................................................................................ RESPONDENT (S)
Represented by Sh./Smtxxx..8.C...Pushkarna,.. JDR....... .
CORAM :
................... SHRI P.G.. CHACKQ,.MEMBER. (JUDICIAL)
To be referred to the Reporigr or not ?
}NE& _— ORDERNO...A12. Y /qﬁlf?"“ﬁ @her
Per.......... P.G. Chacke : .
In this appeal) the order impugned is a
cormon order passed by the Commissioner (;_Appeals)
o -
against a number of assessees includingkpresent
appellant. That order was ©passed without
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personally hearihg the party.

2. Carefully examihed the records ahd heard

beth sides.

3. The assessees had taken modvat credit of
Rs.64,638/- on inputs uhder ©Rule 5732 of the
Central Excise Rules on the strength of dealers
invoices. out of this amount, the credit of
Rs.23,806/- was takeh on the strehgth of ihvoices
mehtiohed at Sr. Nos. 1 and 2 of the Anhexure to
the show-cause hotice and the remaihihg credit
(Rs.40832) was taken oh the strength of invoices
mentiohed at Sr. Nos. 3 ahd 5 of the =said
Anhexure. The adjudicatihg authority disallowed
the entire credit. The lower appellate authority
upheld the order of adjudicatioh. It is submitted
by 1d. Aé;ocate Sh. Gagan Kohli for the appellants
that the credit of Rs.23,806/- was disallowed oh
the ground that the assessable value of the goods
was hot stated in the dealer's ihvoices ahd,
further, that the dealer's certificates statihg
the assessable value correctly, produced before
the lower appellate authority, were hot cohsidered
by that authority. As regards the modvat credit
of Rs.40,832/-, 1ld. Advocate cohcedes that the
said amount includes ah excess credit of Rs.217/-
which the appellants are willihg to reverse. The

correct amount of modvat credit to which the
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' appellants are entitled, oh the strehgth 6f the
invoices mentiohed at Sr. Nos. 3 and 5 of the
Ahnexure to the show-cause hoticg}is RsS.40,615/-.
The lower authorities disallowed this credit oh
the ground that the assessees had availed ah extra
credit of Rs.217/-. Ld. Advocate has relied on
certain decisions of the Tribunal ih supporf of
his submission that the assessee was ehtitled to
modvat credit oh the correct quantity of the
ihputs received by them uhder cover of the
dealer's invoices. He prays for setting aside the

impughed order ahd allowing this appeal.

4, ILd. JDPR Sh. S.C. Pushkarha, reitérateé

the findings of the authorities.

5 T have carefully examihed the above
submissionsa. As regards the modvat credit of
R8.40,615/-, the departmenht has no case that the
appellants are hét entitled to the same. They
disallowed the =aid credit oh the ground that ah
extra credit of Rs.217/- was also availed by them
on the strenhgth of the relevant dealer's invoices.
The action of the departmental authorities appears
to be pehal in hature. There can be ho
pehalisation by way of demahd of duty which is hot
due to the Revehue. It can be dohe,if at all
‘wa;réhted)ohly_by way of impositioh of pehalty in
': acéofﬁahce with pehal provisiohs of law. The
,asseéseeS'are admittedly entitled to the credit of

- Rs.40,615/e; They have agreed to _revgfser'thg




extra credit of Rs.217/-. Therefore, the dispute
with regard to the credit of Rs.40,832/- ih this
appeal will stand settled oh re-credit of ah
amount of Rs.40,615/~ being takeh by the
appellahts in their RG 23A Part-IT register. As

regards the issue relatihg to the modvat credit of

'RS.23,806/-, the. lower appellate authority must

certainly cohsider the additional evidehce adduced
bylthe appellants ahd decide the issue afresh in
accordance with law and the prinhciples of natural
justice. The impughed order is set aside anhd the
appeal is allowed by way of remanhd, directing ld.
Commissioner (Appeals) to cohsider the issue
relating to the modvat credit of Rs.23,806/- oh
its merits after affording a reasonable

opportunity of personal hearing to the party. The

appellants are allowed to take re—-credit of ah

amount of Rs.40,615/- in their RG 23A Part-II

register as above.

(P.Go. cHAggo)
MEMBER (JUDICIAL)
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