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The appellants were Jjob workers at the
relevant time. They used to manufacture Barley Malt and
Malt extract on job work basis out of unprocessed malt

extract subpiied by principal manufacturers namely M/s

L L..2.




provigions of law and further found that +he asses

Smithkline Beecham Consumer Healthcare Ltd. The ir
for the manufacture of the said products included bar

(containers) supplied by the principal manufactun

rels:

While «clearing the above products to the principalg

manufacturers, the appellants paid Central Excise dut
availing Modvat credit on the barrels. The Depart
alleged that the cost of barrels were not included in

assessable value of the final products cleared by the

the principal manufacturers and, therefore, directed

party to reverse the Modvat credit availed on bar
amounting to Rs.1,34,430.00. They also proposed to im

penalty. The appellants contested the Departme

proposed action. The adjudicating authority disallowéd*'

meﬁtj
theé
m to
Ehef
rels’
ﬁdge:

nt's,

the Modvat credit taken on barrels to the aforesaid extenﬁf

for the relevant period [1994-95] and imposed penaltvidfj

Rs.15,000/-. The party preferred appeal to
Commissioner (Appeals). A personal hearing was f£fi
The party did not attend. The lower appellate autho
examined the records and found the Agsis

Commissioner's Order to be on sound ground based on

were not entitled to Modvat credit on barrels as they
not included the cost of barrels (being packing$of duv
and returnable nature) in the assessable value of

aforesaid finished products in terms of Section 4(4)(d

the.

Rl

xed.

tant.
the
sees.
h?d;
ablgé

the’:

of the Valuation Rules. Hence the present appeal before

the Tribunal.

2. I have heard both .sides in the appeal as

as, present application. Since the matter is fit for .a.
A

e
.

puts,

v oy

rity .
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final disposal at this stage, I allow the appli.catior-T
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fal}

proceed to dispose of the appeal itself finally.

]

3. Ld. Advocate  Shri M.P.Devnath for thé;}

appellants submits that)

control, the appellants were not able to attend to'thé

due to circumstances beyohd

hearing fixed by the 1d. Commissioner _(Appealé)iw

Otherwise, it would have been possible for them to adﬂﬁcé;g

sufficient evidence before that authority to estaﬁliéﬁf

that the price of barrels was, in fact, included in3thé;

assessable value of the processed Malt cleared by _Ehé ‘

appellants to the Smithkline Beecham Consumer Healthcaré.

Ltd. Ld. Advocate, in this connection, submits thaE th§

Chartered Accountant's certificate covering the relevahﬁ 

period would conclusively prove such inclusion of thg‘

price of barrels in the assessable value. Given ;ah;'

opportunity, the appellants would be able to establish thé 

said position and prove the assessee's entitlementf¢£§f,

avail Modvat credit on barrels. He, therefore, prays_ﬁb?

a remand of the matter to the lower appellaté authoritvltéz

enable that authority to decide the issue afresh 5iﬁ‘

accordance with law and principles of natural justice &ha

after considering the additicnal evidence which| the |

appellants propose to adduce before that authority.

4. Ld. SDR Shri A.K.Jain submits thag} on a-

previous occasion, the Bench had specifically directed.ibéﬂ

appellants to submit the price declarations supportedjb?f

Chartered Accountant's certificates so as to esablishfﬁj

prima facie case for the purpose of the stay applicatioq;f
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But such price declarations were not brought on recot

_the party. He, therefore, prays for rejecting the
application for want of prima facie case and then prodee@f
to dispose of the appeal. On the merits of the casej,ldg‘

SDR has forcefully justified the findings of the loﬁéﬁy

authorities.

5. I have carefully considered the submissi]
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I note that, for some reason or the other, the assesseéﬁ;ﬂ

could not attend the hearing of the appeal before the

Commissioner (Appeals). It is, further, noted thatfthé“:

lower appellate authority rejected the appellants' pleaféﬁ?j

having included the price of barrels in the assessabié“

1

value, for want of evidence. The main submission of 1d. -

Advocate today is that, given an opportunity, |

tﬁéix

appellahts will be able to satisfy the lower appellgﬁgfz

authority by bringing on record before that authority ;ally]
Sy

the necessary evidence to prove that they had actuall{"

included barrel cost in the assessable wvalue. In

light of these factz and circumstances, I am of the

the

‘Viéﬁf

that, in the interest of natural 3justice, an opportuniﬁﬁ;:

should be given to the appellants by the lower appellaﬁéf;

SDR's submission that the Bench had directed

appellants to file ©price declarations . supported.

Chartered Accountant's certificates for establishi;

prima facie case for the purpose of stay application
I am presently disposing of the appeal itself, I thin

directions of the Bench issued in the context of he:

on the stay applications will not be relevant at present.

authority for proving their case. I have noted the 1d.:

the:
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6. Therefore; I set aside the impugned ordeﬁgahdf;
allow this appeal by way of remand, directing the  1d.

[

Commissioner (Appeals) to decide the issue afresh %ﬁtéﬁf

affording a reasonable opportunity to the appellanﬁé~£di
P S

adduce evidence as well as to be personally heard. nyé-

t

Commissioner (Appeals) will be at liberty to enforc?;dﬁe 

compliance with 35F of the Central Excise Act béf@fe
hearing. Needless to say that the Commissioner (App%élg{

SO
shall carefully examine any evidence which the appel}ahtg

may adduce in support of their case.

[Dictated and pronounced in the open Court]iﬁd_
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