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In the Custom, Excise & Gold (Centrol) Appellate Tribunal
' New Delhi vortaeEry sENCH (s1)

ARISING OUT OF ORDER IN ORIGINAL/APEEAENO.

..BEG/CC/ICD/TRD/TO/8O oo DATED.17-11-99
PASSED BY.......... COMMISSIONER OF CUSTOMS, ..
NEW DELHI.

................................................................................................

--------------------------------------

............ M/8. BaRaMETALS LED s .o T APPELANT (S)
Represented by Sh./Sf#fs, CsHART SHANKAR, . .
VERSUS

COMMISSIONER OF CUSTOMS, NEW DELHI - RESPONDENT (S)

............................................................................................................

5.C.PUSHKARNA,

...............................................................................................

--------------------------------------------------------------------------------------
--------------------------------------------------------------------------------------
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To be referred t

£ no#- & ORDERNO..F/ 3.
Per........... P.G.CHACKO:
The brief facts of the case are as follows:
2. The appellants imported copper wire bars under

a contract entered into between them and their US

‘suppliers viz. C.N.A.Metals Inc. The material was to be

" supplied in 4 containers each and the place.of delivery

was the TInland Container Depot (in short, ICD),




LY

an,

Tughlakabad, Delhi. The proposed daﬁe of shipment was
April/Ma& 1999, As per the Bills of Lading) which
accompanied the goods, C.N.A.Metals Inc. was the consignor
and the goods were to be consigned to the order of the
shipper. The Port of Discharge was shown as Nhava Sheva,
India. ©On 06.05.199% and 08.05.1999, the Shipping Agent
M/2 Container Marine Agencies Pvt. Ltd. applied to the
Assistant Commissioner, Import Department, J.N.P.T.,;
Mumbai, for amendwents in the Import General Manifest (in
short, IGM) No.lO51 dated 05.04.1999 relating to the above
consignments of copper wire bars. The amendment sought
for in the application dated 06.05.1999 was in relation to
the weights of the containers. Such amendment would
result in a change of total weight from 80.90 MT to 108.52
MT. This amendment was allowed by the Assistant

Commissioner on 06.05.1999 itself, The amendment. sought

"for in the application dated 08.05.1999 was with regard to

the name of the consignee. The name shown in the IGM as
'Hindustan Overseas' was sought to be amended as
'B.R.Metals Ltd.' This amendment was allowed on
11.05.1999. The Shipping Agent carried out the amendments
in the IGM and requested the Assistant Commissioner, ICD,
Tughlakabad to amend his records accordingly. Subse-
gquently, the appellants, with the Assistant Commissioner's
permission, filed Bills of Entvry citing themselves as
importers. Bills of Entry were éssessed by the Customs

authorities and the appellants paid duty accordingly.

2.2 After clearance)by the appellantg)of the first

consignment covered by one of the Bills of Entry, a team

.'-3.
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of Customs officers visited the appellants® godqwn,
searched the destuffed goods, recorded statements of
officials of the appellant~company and seized the
consignment under a Panchnalﬁa under Section 110 of the
Customs Act on the ground that the goods were marked as of
Russian make, but the appellants had shown the country of
origin as Netherlands in the Bill of Entry. This seizure
was on 22.05.1999. Subsegquently, the remaining consign-l
ments which wevre still under Customs custody were also
examined by the officers in the presence of the Managing
Director of the appellant;company and those goods were

also placed under seizure)thfough on a different ground

viz. that the goods were not covered by the Bills of Entry

filed by the appellants in respect of the consignments.
This seizure took place on 24.05.1999. Thereupon,; the
appellants; by themselves or through Counsel, made
repeated requests to the Directorate of Revenue
Intelligence {(in short, DRI) for release of the seized
goods, but the DRI kept on adjourning hearings in the
matter from time to time. While so, the Commissioner of
Customs reviewed the Assistant Commiésioner’s orders for

amendments of the IGM and, pursuant to such review, the

'Departﬁent filed appeal with the Commissioner of Customs

(Appeals) against the orders of the Assistant
Commissioner.
2.3 While such appeal was pending, the Department

wanted +to confiscate the assessed goods on various
grounds, but they could not issue any show-cause notice
for the purpose under Section 124 of the Customs Act

within the period of six months stipulated under Section

‘.l4-



1§0(2) qf.the Act. The Commissioner,; therefore, wanted to
extend the time for issue of show-cause notice by a
further period of six months in exercise of his power.
under the proviso to Sub-section 2 of Section.llo.of the
Act. For this purpose, the Commissioner issued notice
dated 12,11,1999 to the appellants asking them to show
cause why the time for issuance of show-cause notice for
confiscation of the seized goods should not be extended
upto 21.05.2000 for the purpose of completing investi-
gation including overseas enguiries vrelating to the
importation of +the consignments in questibn; | The

appellants, in their reply to this notice, submitted that

they were not at fault as far as the importation of the

goods or the clearance of the goods was concerned. They
strongly objected to the proposed extension of time for
issuance of show-cause notice for confiscation. The
Commissioner passed order dated 17.11.1999, after hearing
the appellants, extending the time for issue of show-cause
notice for confiscation of the seized goods by a further
period of six wmonths upto 21.05.2000. This order of the
Commissioner is under challenge in the present appeal.

3. I have carefully examined the vtecords and

heard both sides.

4, 'ILd. Advocate Shri C.Hari Shankar, £for the
appellants, submitted that the time for issue of show-
cause notice for confiscation of the seized goods was
extended on two grounds namely: (i) The decision of the

Commissioner (Appeals) 1in the appeal filed by the

.I.s.




Department against the orders of the Assistant

Commissioner for amendment of the IGM was still being

awaited; and (ii) The investigation into the importation
of the goods could not be completed before 21.11.1999 and
the same was going on. In this connection, 1d. Advocate
submitted that the appeal pending before the Commissioner
(Appeals) was not any appeal against the Assistant
Commissioner's orders dated 06.05.1999 and 11.05.1999 for
amendments of the IGM, but the same was an appeal against
order No.S/3-Gen-108/99Imp dated 08.05.1999 passed by the
Assistant Commissioner as evidenced by the Review order
dated 22,07.1999 passed by the Commissioner .of Customs
(vide pages 63 to 65 of the paper book in the present
appeal). He, therefore, contended that the plea of
pendency of appeal before the Commissioner (Appeals), as
raised in the impugned order for extension of time was
untenable. It was also submitted by 1d. Counsel that the
Commissioner, in the impugned orvder; did not specify as to
what sort of investigation was going on in relation to the
importation. Id. Counsel, further, argued that the
burden was on the Department under the proviso to Section
110(2) of the Act to establish sufficient cause for not

igssuing show-cause notice for confiscation within the

.prescribed period of six months, but the Department did

not discharge the burden in the present case. He,
therefore, prayed for setting aside the impugned order and

allowing the appeal.

5. Ld. JDR)Shri S.C.Pushkarna brought on record a

copy of the lst page of faxed letter No.S/3-Gen/108/99Imp

0006.
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dated 10.02.2001 received by the SDR (CEGAT) from the
Office of the Commissioner of Customs, Jawahar Custom
House, Nhava Sheva. He also jﬁstified the impugned order
on the grounds stated therein and prayed. for rejecting the

appeal.

6.1 I have carefully examined the above
submissions. I am unable to accept the submigsion_of l4.
Advocate that the appeal pending before the Commissioner
of Customs (Appeals) is not against. the Assistant
Commissioner's orders dated 06,05.1999 and 11.05.1999 for
amendments of the IGM filed in respect of the coppef wire
bars inasmuch as the appellénts themselves have admitted
pendency of such appeal before the Commissioner (Appeals)
as evidenced by the following averments in paragraphs 22
and 26 of the memorandum of appeal:

"on 27.7.99, the Department filed an appeal,

before the Commissioner of Customs (Appeals),

against the orders of the learned A.C.,

permitting amendments of the IGM filed in
respect of the copper wire bars in issue."

"Ld., Commissioner (Appeals) reserved his

decision on the appeals, after hearing both

sides." .

It has been clearly stated in the memo of the
present appeal that a personal hearing in the department's
appeal aforesaid was conducted by 1ld. Commissioner
(Appeals) on 11.11.99 and that he reserved his decision
after such hearing. Therefore,;. on 12.11.99 when the SCN
in question was issued to the appellants by the
Commissionef under the proviso to Section 110(2) of the

Act, the said appeal of the department was pending with

-'.7.




the Commissioner (Appeals). I have also perused the
document produced by 1d. DR .and find that nothing
contained in the document [copy of lst page of letter
No.S/3-Gen-108/99Imp dated 10.02.2001 issued f£from the
Office of the Commissioner of Customs, Jawahar Custom
House, Whava Sheva to the SDR, CEGAT] appears to
contradict the above factum of pendency of the
Department's appeal before +the Commissioner (Appeals)
against the Assistant Commissioner's orders for amendments

of the IGM.

6.2 T, further, note that, under the proviso to
Sub-section 2 of Section 110 of the Customs Act, the
Commissioner has power to extend the time for issue of
show-cause notice under Section 124for confiscation of the
seized goods beyond six months by a further period not
exceeding six months. Such extension of .time can be
granted on sufficient cause being shown. In the instant
case, the reasons cited for extension of time for issue of

show—cause notice for confiscation were those stated in

"paragraph Nos.(12) and (13) of the SCN dated 12.11.99

extracted below:-

112. Whereas the decision of the Commissioner
of Appeals in appeal dated 27.7.99 filed by
the Deputy Commissioner of Customs (Import),
Jawahar Customs House, Nhava Sheva with
Commissioner (Appeals), is awaited,
investigation 1is also on and cannot be
completed before 21.11.1999 in view of the
international ramification of the case. Some
over—-seas enhquiries which are vigorously
pursued are yet to be completed.

13. In order to complete the investigation, -it

: is proposed that the time limit to issue the
notice to show cause be extended by a period
of six months i.e upto 21.05.2000."

--I8.
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It was for é&ﬁﬁﬁﬁéﬁ@?the sufficiency of the

above reasons that the Commissioner in his quasi-judicial

capacitv igsued the SCN, on 12.11.99, to the party. The
appellants availed themselves of the opportunity by
replying to the notice and being héard by the
Commissioner. In their reply, they objected to the
proposed extension of time for issuance of show-cause
notice for confiscation of the goods, on the short ground
that they were not at fault in relation to the import/
clearance of the goods. They reiterated such ground at
personal hearing too. Neither in their reply nor in their
oral submissions did the appellants contest the sgpecific
reasons (vide supra) cited in the SCN dated 12.11.99 for
extending time for iszssue of SCN for confiscation. The
specific reasons notified to the appellants were (i)
pendency of department's appeal. with Commissioner
(Appeals) and (ii) ongoing investigations. Since the
appellants did not contest these grounds either in their
reply to the notice dated 12.11.1999 or in their
submissions made at the time of personal hearing before
the Commissioner, they cannot, in my view, be heard at
this stage to say that the aforesaid two factors cited by
the Commissioner as sufficient cause for extending time
for issuance of show-cause notice for confiscation of the
goods by a further period of six months are totally

irrelevant.

63 It is evident from the facts of the case that,
when the period of six months (prescribed for issue of
notice for confiscation of seized goods) from the date of

seizure of the impugned goods expired, the appeal of the

department against the A.C's orders for amending the IGM

..l9.



was still pending with the Commissioner (Appeals).
Amendment of importer's name and container weights in IGM
cannot be brushed aside as irrelevant to the guestion
wheﬁher the importation was authorised.or not. It follows
that the results of the department's appeal aforesaid will
have definite bearing on the said question which, in turn,
will be determinative of the ancillary guestion whether
the imported goods are liable to confiscation or not.
Therefore, in my view, the Commissioner's order extending
time for issue of SCN for confiscation by a period of six
months can be sustained on the ground of pendency of the
department's appeal before .the Commissioner (Appeals).
The department must be held to have successfuily
discharged its burden under the proviso to Section 110(2)

by showing sufficient cause for the extension of time.

7 In view of the above findings, I uphold the

impugned order of the Commissioner and dismiss the appeal.

(P.C.CHACKU)
MEMBER (JUDICIAL)
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