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cUNTOMS EXCISE & SERVICE TAX APPELLATE
TRIBUNAL,

West Block No.2, R.K.Puram, New Delhi

COURT-I

Date of hearing/decision:23.5.2011
Central Excise Appeal No.1666 of 2010 -SM

Arising out of the order in appeal No.IND/221/2010 dated 17-8-2010 passed by
the Commissioner (Appeals), Customs & Central Excise, Indore.

For Approval and Signature:

Hon’ble Shri Justice R.M.S. Khandeparkar, President

1 | Whether Press Reporter may be allowed to see the
Order for publication as per Rule 26 of the CESTAT \K/J
(Procedure) Rules, 19827

5> | Whether it should be released under Rule 26 of
CESTAT (Procedure) Rules, 1982 for publication in NQ
any authoritative report or not?
3 | Whether their Lordships wish to see the fair copy of | Seen
the Order?
4 | Whether Order is to be circulated to the Yes
Departmental authorities?

Deepak Spinners Limited . Appellants
Vs.

C.C.& C.Ex., Indore . Respondent
Appearance:

ijfifu,iﬂd'\;oféé/tré?dr the appellants  — — — —— e
lgm K.P. JSingh ,Authorised Departmental Representative (DR) for the respondent

Coram: Hon’ble Shri Justice R.M.S. Khandeparkar, President

gwﬂ Oral Order No. QO/ %” QM&W

Per Shri Justice R.M.S. Khandeparkar:

Heard the DR for the appellant and none present for the respondents. This

appeal arises from the order dated 17.8.2010 passed by the Commissioner

-




Is). The impugned order is sought to be challenged on various grounds. It is
essary to deal with all those grounds and suffice to refer to only one ground
namely that the Commissioner (Appeals) while he was Commissioner in terms of
Section 84(1) of the Service Tax law had ordered review of the order passed by the
adjudicating authority and had directed filing of the appeal. But he himself heard
and disposed of the appeal. By the impugned order, reliance is placed in this
regard in the matter of Commissioner, Central Excise, Indore vs. Life Care
reported in 2011 (22) STR 29. The DR has tried to justify the impugned order while
contending that the impugned order is well reasoned order and that no objection
was raised before the Commissioner (Appeals) before passing of the impugned
order.

2. Section 84(1) of the Service Tax law provides that “the Commissioner,
Excise, may of his own motion the Commissioner of Central Excise may, of his own
motion, call for and examine the record of any proceedings in which an adjudicating
authority subordinate to him has passed any decision or order under this Chapter
(v) of the Finance Act 1994 for the purpose of satisfying himself as to the legality
or propriety of any such decision or order and may, by order, direct such authority
or any Central Excise Officer subordinate to him to apply to the Commissioner of
Central Excise (Appeals) for the determination of such points arising out of the
decision or order as may be specified by the Commissioner of Central Excise in his

order”,

3. Undisputedly, the appeal filed by the Department pursuant to the said
direction by the Commissioner lies before the Commissioner(Appeals). In the case
in hand, it is not in dispute that order dated 4.1.2010 was passed by Shri G.R.
Meena in his capacity as the Commissioner, Indore and had directed the filing of
the appeal against the order dated 11.11.2009 passed by the Assistant
Commissioner, Gwalior. Accordingly, the Department had filed appeal and the same
came up for hearing before the Commissioner (Appeals), Indore. Meanwhile, Shri

G.R. Meena was appointed as Commissioner (Appeals), Indore. When the said




came up for hearing before him, he himself in his capacity as Commissioner
Is), Indore, proceeded to hear the appeal and disposed of the same.

4. Once Shri G.R. Meena in his capacity as Commissioner, Indore had formed
opinion under directions issued on dated 4.1.2010 that the order dated 11.11.2009
by the Assistant Commissioner, Gwalior needed to be challenged in appeal, it was
not permissible for Shri G.R. Meena to hear the appeal against the said order.
Indeed, the law as laid down in that regard in Life Care case (supra) ought to have
been followed by Shri G.R. Meena.

5. The law on the point that the authority which has already formed opinion
about impropriety or illegality of the order passed by the lower authority and on the
basis of formation of such opinion had directed the Department to file appeal
against the order of the lower authority cannot thereafter sit in appeal against such
order of the lower authority is well settled and needs no further elaboration. Since
in the case in hand, the review order under Section 84(1) was passed by Shri G.R.
Meena in his capacity as Commissioner, Indore, then Shri G.R. Meena himself
could not have heard and decided the appeal in capacity of Commissioner
(Appeals). On this ground alone, the impugned order is liable to be set aside.

6. Accordingly, the appeal succeeds. The impugned order is set aside and the
matter is remanded to the Commissioner (Appeals) to hear the same afresh and
decide the same in accordance with the provision of law. Needless to say that the
matter should not be heard by Shri G.R. Meena for the reasons stated above.

7. The appeal accordingly stands disposed of.

(Justice R.M.S. Khandeparkar)
President
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