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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhij - 110 066.

COURT NO. 11

Date of Hearing : 22.6.2011

Service Tax Appeal No. 1021 of 2010-SM

[Arising out of the Order-in-Appeal No. 297-CE/APPL/MRT-1/2010 dated
31.3.2010 passed by the Commissioner (Appeals), Customs & Central
Excise, Meerut-I]

Coram:

Hon’ble Mr. Mathew John, Member (Technical)

1. Whether Press Reporter may be allowed to see the Order for 7
publication as per Rule 27 of the CESTAT (Procedure) Rules, 19822 ye);

2. Whether it would be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative
report or not?

3. Whether their Whether their Lordships wish to see the fair
copy of the order? ?

4. Whether order is to be circulated to the Department No

L Authorities?

CCE, Meerut-I Appellant
Vs.

M/s Life Insurance Corporation of India Respondent

Appearance:

Appeared for Appellant : Shri S.K. Bhaskar, SDR

Appeared for Respondent : None

CORAM: Hon’ble Mr. Mathew John, Member (Technical)

Per Mathew John:

When the case was called none was present to represent the

respondent. On previous two occasions also the Respondent was not
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represented. So the case was taken up with and studied with the help
of thé Ld. DR.

2. During 10-09-2004 to 31-10-2004, the Respondent, the Branch
of Life Insurance Corporation of India at Khatauli (Muzaffarnagar,
U.P.) was registered with Central Excise Division-I at Muzaffarnagar
for payment of service tax on Life Insurance Service and Insurance
Auxiliary Service rendered by the branch. It appeared that it had not
paid service tax as applicable during the impugned period. So a Show
Cause Notice was issued to the Respondent demanding service tax
amounting to Rs.4,35,490/-.

3. In reply the Respondent submitted that LIC had switched over to
payment of service tax on a centralized basis, at Mumbai for all its
branches and the impugned amount was paid by its Central Office

and submitted copies of certain documents to prove the submission.

4, The said SCN was adjudicated vide the impugned order. The
adjudicating authority was not satisfied that Khatauli Branch was
included in Centralized registration for the impugned period. He was
also not satisfied that the payments made by the Central Office
included the impugned amount. So he confirmed the demand for Rs.
4,35, 490/- with appropriate interest. Further penalty under section 76

of Finance Act 1994 was imposed.

5. Aggrieved by the order the Respondent filed an Appeal with
Commissioner (Appeal). Commissioner (appeal) was satisfied that
Khatauli branch was included in the Centralized registration. But he
observed that to confirm whether the impugned tax amount was paid
there was need to verify the trial balance of the Branch, the Divisional
Office and Balance Sheet of the Corporation and remitted the matter
to the adjudicating authority for verification of the documents and for

taking proper decision.

6. Aggrieved by the Order of Commissioner (Appeal), the
Department has filed this appeal. The ground given is that after the
amendment in Central Excise Act carried out by Finance Act 2001,
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Commissioner (appeal) has no power to remit the matter for de-novo
adjudication and she should have called for the necessary records and

decied the case herself.

7. The powers of Commissioner (Appeal) in this regard is regulated
by section 85(5) of Finance Act 1994. As per this section the powers
that are available under Central Excises Act 1944 are applicable. The
Apex Court in the case of Mil India Ltd Vs. CCE -2007 (21) ELT 188
SC, observed that after amendment of Central Excise Act 1944 by
Finance Act 2001, the Commissioner (Appeal) has no power to remand
any case back to the adjudicating authority for de-novo decision. So
the order of Commissioner (Appeal) is not legal and proper and hence

is set aside.

8. Thus the Appeal filed by the Department is allowed. The case is
remitted back to the Commissioner (Appeal) with the direction that he
may call for documents, as considered necessary, and scrutinize them

and pass appropriate order.
(Pronounced in open Court)

(Mathew Jonm,
Member (Technical)



