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Rules, 19827
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M/s.Narmada Vehicles Pvt.Ltd. Appellant
Vs.
CCE, Bhopal Respondent

Present for the Appellant:  Shri Z.U.Alvi,Advocate
Present for the Respondent: Shri K.P.Singh, SDR

Coram: Hon’ble Mrs.Archana Wadhwa, Member (Judicial)
Hon’ble Mr.Mathew John, Member (Technical)

{*{% ¢\ ORDER No. ST! M 33 - Ll:ﬁ’*( {

PER: ARCHANA WADHWA

After hearing the both sides, we find that the service tax
stands confirmed against the appellants on the ground that they
have provided business auxiliary services to various banks during the

period from July, 2003 to December, 2004.




2. As per facts on records, the appellants are dealers of motor
vehicles of M/s.C.I.Hyundai, the manufacturer of cars. As their
customers are interested in procuring loans for the vehicles
purchased from the appellants, the appellants facilitated their
customers by procuring loans from various banks like ICICI Bank and
HDFC Bank. For %&lrgan facility from the banks for their
customers, they received certain amount of commission from the

banks.

ededained ﬁl
3. The Revenue mamtained-the view that such services are in the

nature of promotion and marketing services for the banks and fall
under the category of ' business auxiliary services'f As such, the

commission received by them is liable to be taxed.

4, Accordingly, the proceedings were initiated against them which
culminated into an order passed by the original adjudicating

authority and confirmed by the appellate authority.

5. Learned Advocate appearing for the appellants submitted that
at the initial stage they were disputing the legal issue as to whether
the services being provided by them to their customers can be held
to be under the category of business auxiliary services on account of
promotion and_ marketing for the banks. However, he fairly agrees
that the issueﬁlo more res integra and stands settled against them
by various decisions of the Tribunal. He, however, seeks to
differentiate those judgements on the ground that the commission

received by them from the banks varies from deal to deal and fixed

commission. However, we do not find any merit in the above




contention inasmuch as providing or not providing of the services to
the banks is not dependent upon the quantum of commission being

received by them.

6. It is further seen that the confirmation of the demand in the
present case is on the basis of statement given by the banks
indicating the gross payout. It is the contention of the appellants
that the entire amount of commission is not received by them and
part of the same goes to the customers directly from the banks.
Learned Advocate has submitted that the gross payout indicated by
the banks in their letter to the Revenue related to the total amount
of commission paid to the appellants as also to the customers. As
such, it is their contention that the service tax should be levied only

on the actual commission received by them.

7. After hearing the learned SDR on the above issue, we find that
there is no dispute about legal issue. If the commission is provided
to the appellants, though physically, a part of the same is directly
delivered to the customers, at the behest of the appellants, it is the
total amount received by them which would form the value of the
services rendered by them. We find that the said issue was also the
subject matter of the Tribunal’s decision, in which it was held that it
is the total commission earned by the assessee, which would be
liable to service tax, irrespective of the fact that a part of the same is
either handed over by the assessee to its customers or the same is

directly paid by the banks to the customers.




8. Learned Advocate appearing for the appellants submits that he
has no serious dispute about the legal issue. However, he submits
that the gross amount of “payout” revealed by the bank is the total
amount of commission given by them to the assessee as also to the
customers directly. The banks in their communication to the
department have only given the total amount of payout without
indicating as to whether the same was the commission earned by the
assessee or given to the customers directly by the banks itself. The
contention of the Advocate is that if the bank has given the
commission to the customers the said amount cannot be included in
the value of the services provided by the assessee to the bank. He
submits that the above position would become clear from the TDS

deducted by the banks from the earning of the appellants.

9. Countering the submission of the Advocate, learned SDR
submits that as is clear from the allegation made in the show cause
noticex[t?\i gross amount of “payout” given by the banks to the
appellants stands specified. It is his submission that it is the gross

amount of “payout” paid to the appellant which is chargeable to

service tax.

10. We note from the show cause notice as also from the
impugned order passed by the authorities below that the problem
has not been addressed from the above angle. The legal issue
stands clarified by various orders of the Tribunal that if the
commission earned by the appellants stands shared by him with its

customers, the same is liable to service tax in its entirety. However,




if ¥re separate commission is given to the assessee as also to the
customers by the banks, the commission given to the customers
cannot be said to be the part of the value of the services being

rendered by the assessee.

11. The above factual position is not very clear, inasmuch as the
show cause notice has relied upon the certificate from the banks
giving quantum of total payout without indicating as to whether the
entire payout was received by the appellants or only a part was
received by the appellants or other part was received by the
customers of the appellants. The above position would become clear
from the TDS certificate issued by the bank, which would admittedly
relate to the quantum of commission received by the assessee
themselves. Inasmuch as neither of the authorities below have
verified the commission amount stated in the TDS certificate, which
we think would be the correct basis for arriving at the correct value
of the services rendered by the appellants, we deem it fit to set aside
the impugned order and remand the matter to the original authority
for verification of the correct value of the services rendered by the
appellants, based upon the TDS certificate issued by the banks. If
need be, the lower authorities would be at liberty to seek clarification

from the banks based upon which he would decide the matter.,

12. At this stage, we also note that the appellants during the

course of proceedings before the lower authorities claimed the

benefit of Notification No.25/04-ST dt.10.9.2004, which does not
v

stand discussed by them. Inasmuch as the matter is being




remanded to the adjudicating authority he would pass order on the

appellants’ claim of exemption in terms of Notification No.25/04.

13. Both the appeals are allowed by way of remand.
(Pronounced in the open court)
(ARCHANA WADHWA)
MEMBER (JUDICIAL)
(MATHEW' JOHN)
MEMBER (TECHNICAL)
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