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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
WEST BLOCK NO.II, R.K. PURAM,
NEW DELHI-110066.

COURT NO. IV

Service Tax Appeal No. 185 of 2008

[Arising out of Order-in-Appeal No. IND-I/23/2008 dated
06.02.2008 passed by the Commissioner (Appeals), Customs &
Central Excise, Indore].

Date of Hearing: 15" February, 2011

For approval and signature:

Hon’ble Shri Ashok Jindal, Judicial Member;
Hon’ble Shri Mathew John, Technical Member

1 | Whether Press Reporters may be allowed to see the
Order for publication as per Rule 27 of the CESTAT 7%5’
(Procedure) Rules, 19827

2 | Whether it should be released under Rule 27 of the

CESTAT (Procedure) Rules, 1982 for publication in any | N?
authoritative report or not?

3 | Whether Their Lordships wish to see the fair copy of | po
the Order?

4 | Whether Order is to be circulated to the Departmental | Ny
authorities?

CCE, Indore Appellant
Vs.

M/s. S.K. Industries Ltd., Respondents

Present for the Appellant :Shri Fateh Singh, SDR
Present for the Respondent :Shri Prem Ranjan, Advocate

Coram: Hon’ble Shri Ashok Jindal, Judicial Member
Hon’ble Shri Mathew John, Technical Member

FINAL ORDER NO. & 7| 9. L1y

Per Ashok Jindal:

Revenue is in appeal against dropping of penalty by the lower

appellate authority against the respondents. The short issue




-)

involved in this case relates to the demand confirmed against the
respondents for the reasons that they were liable to pay service tax
on G.T.A. only by cash or from PLA and not from Cenvat credit
account for the period from April, 2006 to September, 2006.
Though the respondents contested that service tax liability relying
on certain case laws but have paid the service tax demand.
Therefore, holding that as no demand was payable for the period
involved in this case prior to 1.3.2008 the lower appellate authority
has dropped the penalty confirmed by the adjudicating authority.

2. Learned D.R. submitted that as the respondents have admitted
their service tax liability and liability to pay such tax in cash or PLA
they are liable to be penalised and the penalty imposed by the
adjudicating authority is to be confirmed.

3. On the other hand, learned Advocate for the respondents
submitted that although they were not liable to pay service tax prior
to 1.3.2008 from their PLA or cash but they have paid. Therefore, in
that event no penalty is leviable on the respondents.

4. Heard and considered.

5. We have gone through the submissions made by both sides
and found that there was no liability to pay service tax from PLA or
cash on the respondents during the relevant period. This matter has
been decided in a few cases including:

(i) CCE Chandigarh vs. Nahar Industrial Enterprises Ltd reported

in 2011(104) RLT Online 3 (P & H).




(i) CCE, Bangalore vs. Shri Tubes and Sheets Pvt. Ltd. reported in
2011 TIOL - 147 - CESTAT Bangalore.

Hence, when there is no Iiability) penalty is not imposable. We

further found that in adjudication order a penalty of Rs. 20,000/-

has been imposed on the respondents, the Revenue should not

contest such an issue when there is no merit in their case and

amount involved is very small. Hence, appeal is rejected.

(Pronounced in the open Court)

(ASHOK JINDAL)
JUDICIAL MEMBER

(MATHEW JOHN)
TECHNICAL MEMBER
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