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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
WEST BLOCK NO.II, R.K. PURAM, NEW DELHI-110066. |

SINGLE MEMBER BENCH
Court-1v
Excise Appeal N0.337 of 2009-SM
Date of Hearing/Decision: 28.07.2010

(Arsing out of Order-in-Appeal No0.272/ANS/GGN/2008 dated
04.12.08 passed by the CCE(A), Delhi-III, Gurgaon)

For approval and signature:

Hon’ble Mr.Sahab Singh, Member (Technical)

1 | Whether Press Reporters may be allowed to see the
Order for publication as per Rule 27 of the CESTAT N
(Procedure) Rules, 19827

2 | Whether it should be released under Rule 27 of the S,
CESTAT (Procedure) Rules, 1982 for publication in any \j" )
authoritative report or not?

3 | Whether Their Lordships wish to see the fair copy of

the Order? Sl
4 | Whether Order is to be circulated to the Departmental o
authorities? Y
Neel Metal Products Ltd. Appellant
Vs. o
CCE,Delhi-III Respondent
Present for the Appellant: Shri S.K.Pahwa, Advocate

Present for the Respondent: Shri S.k.Panda, JCDR

Coram: Hon’ble Mr.Sahab Singh, Member (Technical) -

Fue anoenno. U1 [ 201/ 801 &7

PER: SAHAB SINGH

This is an appeal filed by the appellants against the Order-in-
Appeal No0.272/ANS/GGN/2008 dated 04.12.08 passed by 'the

Commissioner of Central Excise, (Appeals), Delhi-III, Gurgaon.




2. The brief facts of the case are that the appellants are the
manufacturers of C.R.Coil, C.R.Sheet, S.S5.Sheets, Auto Parts_and
Motor Vehicle Parts and availing the credit facility in respect of duty
paid on inputs and capital goods. During the course of audit Qf_ the
records, it was fﬁghid/noticed by the audit that they had purchased
the goods in the year 2001 and they had availed the Credit of
Rs.1,60,611/-. In the year 2006, the appellants had sold those
goods and discharged the duty liability of Rs.57,446/- based on its
depreciated value. The department took the view that the appe;llants
were required to reverse the credit availed during the year 2001 in
respect of the capital goods cleared ‘as such’ equal to the amount of
credit at the time of receipt of the goods under Ruleg(Sr) of‘Cevn:vla‘t
Credit Rules, 2004. Accordingly a show cause notice wéjg/issued to
the appellants which was confirmed by the original authority against

which the appellants filed the appeal before the Commissioner

(Appeals) who has upheld the order passed by the lower authorities.

3. Learned Advocate appearing for the appellants submitted that
the only issue to be decided in this case is whether the entiré créd"it'
availed at the time of receipt of the goods in the year 2001 is to bé
reversed by the assessee or at the time of sale of the goods in fthev
year 2006 @ duty to be paid at the depreciated value paid=by
them. He submitted that Rule (3(5) was amended AU ‘Wl'ziich" a
proviso was inserted by virtue of Notification No.39/2007-CE (NT)
dt.14.11.2007 h}n‘fwhich the duty was allowed to be paid at.the
depreciated valué. Though this case pertains to the period pr’iggjy;tg

amendment i.e.14.11.2007, their case is squarely covere,d,pY;mthe
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decision of the Tribunal in the case of Greenply Industries Ltd. vs ,

CCE, Jaipur reported in 2010 (259) ELT 103.

4, On the other hand, learned JCDR appearing for the vReventue.
argued that in view of the larger bench decision of this Tribunalviln.
the case of Modernova Plastyles Pvt.Ltd. vs. CCE reported in 2008
(232) ELT 29, the entire credit availed by the appellants at the time
of receipt of the goods is required to be reversed. He further relied
on the decision of the Single Member of this Tribunal in the case of
CCE, Goa vs. Betts India Pvt.Ltd. reported in 2009 (240) ELT 119
wherein it was held by the Tribunal that the entire credit availed by

the assessee requires to be reversed under the then existing Rules

5. Heard both sides and perused the records.

6. After hearing both sides, the only issue to be decided in‘t_r)is
case is whether the entire credit availed by the appellants at the
time of initial receipt of the goods in 2001 is required Fo ee
reversed or duty discharged by the assessee at the depn:icac{i‘/afe\d
value in the year 2006 can be accepted without recoveriﬁg any
differential amount from them, u&dﬁr Rule 3(5) of Cenvat Credit
Rules, 2004 as it stood at the time of removal of the goods
provided that the capital goods on which the credit teken qre
removed ‘as such’, the manufacturer of final product shalip paKy.an
amount equal to the credit availed in respect of such capltal goo‘ds.
The department’s contention is that since the goods have been
removed as such in the year 2006, the entire credit is re,qyirved;i‘t‘q.
be reversed by them as the period of clearance of the goodeiisﬂl .prli!jo‘r

to amendment of Rule 3(5) ibid. Learned JCDR is relying on the




decision of the Larger Bench of the Tr|bunal in the case of
\/W '
Modernova Plastyles Pvt.Ltd. vs. CCE (supra)f\referred ea-Fher in

case of CCE, Goa vs. Betts India Pvt.Ltd. I find that the TrlbUiI'gla| in
the case of Greenply Industries Ltd. vs. CCE, Jaipur (subra) is ﬁe;{\
distinguished the cases of Modernova Plastyles Pvt.Ltd. vs. 'CCEE and
CCE, Goa vs. Betts India Pvt.Ltd. and para 16 sand 17 of the order

are reproduced below:-

“16. Plain reading of the said rule would disclose that it relates
to the situation whereby the capital goods are removed either in the
original form or after being partially processed to be sent to the job
worker for further processing, testing, repair, reconditioning or for
any other purpose. In comparison, the Rule 3(5) refers to the
situation which may arise not necessarily in relation tb ‘any
processing or acting upon the capital goods for any purpose but even
for the purpose of discarding the capital goods. Be/ng so, the
expression “as such” in Rule 3(5) cannot be understood in the same
way as is to be understood in relation to the use thereof in Rule
4(5)(a). Though, it is similar expression, the same has 'to be
understood with reference to the context in which it has been used
and that has been elaborately discussed by the Tribunal in’ Geeta
Industries case, which do not require any further elaboration.
Besides as already pointed out above decision in that regard in
Cummins India Limited has been upheld in recent judgement by the
Bombay High Court. The decision of the Bombay High Court is
binding upon the Tribunal. The decision of the Larger Bench is not
directly on the issue involved in the matter. Hence, the point for
consideration has to be answered in favour of the appe//éi")fs; ‘Being
so, the impugned order cannot be sustained and is liable to be set
aside while confirming that the duty liability in relation to t'f'gré' gbbd&
removed by the appellants was correctly assessed by the appe//ants

! "‘

and was paid appropriately.

17. It is also to be noted that as has been already pomted out

in Geeta Industries case, it was for a limited period that the re/evant
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provision was found missing in the rule. The deficiency in that regard
is already sought to be made good by necessary amendment to the
rules by adding proviso to the said Rule 3(5) which reads thus :-

“provided also that any duty mentioned in sub-rule ( 1), |
other than if the capital goods on which the capital goods |
are taken or removed after being manufactured or provider !
of duty to be service shall pay an amount equal to the
Cenvat credit taken on the said capital goods reduced by
2.5% for each quarter of the year or part thereof from the

date of taking Cenvat credit”.

7. In the case of Greenply Industries Ltd., the departmetj_t"’has
demanded the duty amount in the similar set of circumstatlceeas
originally M/s.Greenply Industries Ltd. has availed the c‘r’edit;z of
Rs.11,07,117/- and while clearing the goods duty was j"beiid“ of
Rs.6,88,000/-. The department had taken the view that un;:ier ;Rule
3(5) of Cenvat Credit Rules, the entire credit was required te be
reversed. This is the issue in the present case. As per deeision of .
the Tribunal in the case of Greenply Industries Ltd., the expte.ssio‘r]
‘as such’ used in Rule 3(5) cannot be understood in the sameway
as is to be understood in relation to use in Rule 4(5) of Cenvat
Credit Rules. Since, the issue is covered by the decision of the
Tribunal in the case of Greenply Industries Ltd., the appee_! is
allowed. -

(The operative part of this already pronounced in the court)

(SAHAB SINGH)
MEMBER (TECHNICAL)
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