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IN THE CUSTOMS, EXCISE AND SERVICE TAX
APPELLATE TRIBUNAL, NEW DELHI
PRINCIPAL BENCH, COURT NO. HI

Service Tax Appeal No. 439 of 2008

[Arising out of Order-in-Appeal No. 20/ST/Alld/2008 dated 9.4.2008
passed by the Commissioner of Customs & Central Excise (Appeals )
Allahabad]

For approval and signature:

Hon'ble Ms. Archana Wadhwa, Member (Judicial)
Hon'ble Mr. Rakesh Kumar, Member (Technical)

1. Whether Press Reporters may be allowed to see :
the Order for publication as per Rule 27 of the No
CESTAT (Procedure) Rules, 19827

2. Whether it should be released under Rule 27
of the CESTAT (Procedure) Rules, 1982 for NQ
publication in any authoritative report or not?

3. Whether Their Lordships wish to see the fair
copy of the Order? S e~
4. Whether Order is to be circulated to the :
Departmental authorities? es
M/s. Amitdeep Motors Appellants
Vs.
Commissioner of Central Excise Respondent
Allahabad
Appearance:

Shri S.P. Ojha, Consultant for the Appellants
Shri Nagesh Pathak, DR for the Respondents

CORAM:

Hon'ble Ms. Archana Wadhwa, Member (Judicial)
Hon'ble Mr. Rakesh Kumar , Member (Technical)

Date of Hearing/decision : 13.09.2011




Civa) oraL ORDERNO.ST\’ Lo sy

Per Archana Wadhwa (for the Bench):

After hearing both sides, we find that the appellant is an
authorised dealer of M/s. Maruti Udyog Ltd. and is an authorised
service station. During the course of their business, they also sell and
purchase the various accessories of motor vehicles sold by them. Th¢
bills for the said accessories are being raised by them showing total
gross value received from their customers and sales tax is being paid by
them on the motor vehicle’s gross value.

2.  Revenue’s contention is that since they are also fixing the
accessories in the motor vehicles, such fixing is to be treated as
providing services under the category of ‘authorised service station’.
As such, taking 2% of the total value charged by them, demand stands
confirmed against the appellant under the said category.
3. = It is the contention of the learned advocate that they are selling
accessories to their customers and fixing the same is an incidental to
such sale. The total consideration received from the customers is
Vomihe oo o #2—
required to be considered as sale proceeds of theﬁtccessories and their
being no bifurcation for fixing the accessories, reflected in the invoice,
no such deemed bifurcation can be made and service tax confirmed
against them. He also clarifies that they have paid the sales tax on the
entire gross value so received in which case service tax cannot be

confirmed for the above proposition. He relies upon the Tribunal’s

judgment in the case of Idea Mobile Communications Ltd. vs. CCE,




vs. CCE, Trivandrum reported as [2006 (4) STR 132 (Tri-Bang)]
wherein by considering the Hon’ble Supreme Court’s judgment in the
case of Gujarat Ambuja Cement Ltd. vs. UOI reported as [2005 (182)
ELT 33 (SC)], it was held that where the appellants had discharged th§
sales tax liability on entire consideration, no Service Tax can be
confirmed.

4. The contention of the DR appearing for the Revenue is that sales
tax is being State subject and Service tax being Centre subject, both are
mutually exclusive. Merely because sales tax has been paid on gross
value by itself does not mean that no service has been to be paid by the
appellant. Further, he submits that amount of tax has been paid
confirmed by taking 2% of the gross value though he fairly agrees that
no such separate amount was reflected in the invoices.

5. Considering the submissions made by both sides, we find that
the issue is covered by the Tribunal’s decision in the case of Idea
Mobile Communication Ltd. which in turn is based upon ratio of law
declared by the Supreme Court in the case of Gujarat Ambuja Cements
Ltd.

6.  For better appreciation, we reproduce para 4,5 and 6 of the said
judgment as under:

4. Learned Counsel in counter submitted that they are not
challenging the levy of sales tax and conceded that the item sold
by them are goods and once sales tax have been levied, there
cannot be levy of service tax as there is mutual exclusivity in
terms of Apex Court in the case of Gujarat Ambuja Cements Ltd.
v. UOI [2006 (3) S.T.R. 608 (S.C.) = 2005 (182) E.L.T. 33 (S.C.)




= 2005 (4) SCC (214, 228)] which has been quoted in the case of
BSNL v. UOI (supra). The quoted para is as follows :

“This mutual exclusivity which has been reflected in
Article 246 (1) means that taxing entries must be
construed so as to maintain exclusivity. Although
generally speaking, a liberal interpretation must be given
to taxing entries. This would not bring within its purview
a tax on subject-matter which a fair reading of the entry
does not cover. If in substance the statute is not referable
to a field given to the State, by any principle of
interpretation allow a statute not covered by it to intrude

upon this field.”

5. The learned Counsel submits that sales tax being State
subject, therefore, the centre cannot claim Service Tax on that

item.

6. On a careful consideration, we notice that the assessee is
not contesting the levy of sales tax. They have already paid the
sales tax. It follows that service tax is not leviable on the item
on which sales tax has been collected. In terms of the Apex
Court judgment and the paragraph quoted (supra) the appellants
contention is required to be accepted. In terms of the Apex
Court judgment, the levy of service tax is not sustainable. The

appeal is allowed with consequential relief, if any.”

7.  Applying the ratio of the above decision of the Idea Mobile,
we find that the issue stands decided and there being no
dispute that the appellant company having already paid sales
tax on the entire gross value, we are of the view that

confirmation of service tax or imposition of penalty upon them is not




sustainable.  Accordingly, we set aside the impugned order and allow

the appeal with consequential relief to the appellants.

(Pronounced in the open court )

( Archana“Wadhwa
Member(Judicial)

( Rakesh Kumar ) -
Member(Technical)

S8




