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Per Archana Wadhwa:

As per facts on record, the appellant imported non-textured
worn fabrics from China and filed bill of entry declaring the price of the
goods as US $ 1.6 per kg. The same was enhanced by the Assessing
officer to US $ 0.16 per meter. The appellants paid the differential

duty of Rs. 63,214/- and cleared the goods.

2. Subsequently, the said assessment order was challenged by
them before Commissioner (appeals) on the ground that no speaking
order was passed by the adjudicating authority and the basis for
enhancing of the value was not disclosed to them. The said appeal
was rejected by the Commissioner (Appeals) on the ground that the
appellants have themselves accepted the loading of the value by the
customs authorities and as such, they could not have challenged the
impugned order. He further observed tht such loading of the value
was done by the customs authorities on the basis of contemporous
import in as much as chinease origin non-textured polyester fabrics
were imported at US $ 0.6 per meter. He accordingly rejected the

appeal. Hence the appeal before us.

3. After hearing both the sides, we find the grievance on the part of
the appellants to be justified. Reliance by the Commissioner

(appeals)on the Board Circular no91/03-Cus dated 14.10.03 clarifying

that it is not necessary to issue speaking order in all the cases where




the enhancement of duty is resorted to with the consent of the

importers is not appropriate.

4, The Tribunal, in a number of cases has considered the said Board
Circular and has held that such consent must be in writing. At this
stage, reference is made to one such decision of the Tribunal in the
case of CCE New Delhi Vs. Maruti Trading Company Final Order No. C-
2-3/11 dated 1.1.2011. For better appreciation, we reproduce para 5

of the said order-

“On perusal of the records including the grounds of appeal, we
do not find any evidence that the enhancement has been made relying
on any contemporaneous import prices. Further, it appears that the
enhancement has been done without taking consent of the importer in
writing as envisaged by the Board vide Circular No. 91/03-Cus dated
14.10.03. In the grounds of appeal also, no mention has been made
about the existence of any contemporaneous import price or any other
evidence justifying enhancement of the value. Further, there is no
reason given to reject the declared transaction value by the importers.

Under these circumstances, we hold that no valid reasons have been

adduced to interfere with the order of the Commissioner (Appeals).”
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5. In view of the above, we find that there is no consent by the
importer. As such, the adjudicating authority should have passed a
speaking and reasoned order enhancing the value. We further note
that reference to contemporous import made by the importer was
never disclosed to the appellants. We accordingly set aside the
impugned order and remand the matter to the original adjudicating
authority for passing a speaking order, after taking into consideration
the appellants’ plea.}/'l‘he precedent decisions on the appropriate law.
Needless to say that the appellants would be given an opportunity to
put forth their case before deciding the matter. The appeal is thus

allowed by way of remand.
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