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TRIBUNAL, NEW DELHI, PRINCIPAL BENCH NEW DELHI

Date of Hearing:2§.05.2011
Date of decision:28.05.2011

Customs Appeal No.C/171 of 2007

[Arising out of Order-in-Original No.01/Comm./M-11/2007 dated
2.2.2007 passed by the Commissioner of Central Excise, Meerut (U.P.)].

Aftab Aalam Khan Appellant

‘ Vs.
CCE, Meerut Respondent

For approval and signature:

Hon’ble Smt. Archana Wadhwa, Member (Judicial)
Hon’ble Shri Mathew John, Member (Technical)

l. Whether Press Reporters may be allowed to see N
CESTAT (Procedure) Rules, 1982. °

2. Whether it should be released under Rule 27 of the Ne
CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not?

3. Whether Their Lordships wish to see the fair copy Soﬂ"‘
of the Order?

4. Whether Order is to be circulated to the Departmental "\C/S -
authorities?

Appearance: Rep. by None for the appellants.
Rep. by Shri Sonal Bajaj, SDR for the respondent.

CORAM: Hon’ble Smt. Archana Wadhwa, Member (Judicial)
Hon’ble Shri Mathew John, Member (Technical)

Per Archana Wadhwa:

On being matter called, nobody appeared on behalf of the

appellant.
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® 2. We have sapeftrHtheard Shri Sonal Bajaj, SDR and have gone

through the impugned order of the Commissioner. The challenge in the
present appeal i:Emposition of penalty of Rs.90 Lakhs imposed upon the
appellant, which is a CHA, in terms of the provisions of Section 112 of
the Customs Act, 1962.

3. As per the facts on record, one M/s. Ashfa Himarc of Moradabad
imported 800 M.T. of Brass Scrap at nil rate of duty, in terms of the
advance licences. The brass scrap was to be used in the manufacture of
brass artware and the said M/s. Ashfa Himarc were required to export
745 M.T. of brass art. Investigations conducted by the Revenue revealed
that they have not fulfilled the export obligations and 11 shipping bills
submitted by them in the office of the Joint Director General of Foreign
Trade, Moradabad, as a proot of their export, were take and fictitious.

O V-
4. In the backalﬁgw, proceedings were initiated against M/s, Ashfa

N
Himarc for confirmation of customs duty and imposition of penalty. Xl.e
notice was also proposed penalty on the present appellant. The said
proceedings culminated into an order passed by the Commissioner
confirming demand of duty of Rs.9957 Lakhs approximately against M/s.
Ashfa Himarc along with confirmation of interest and imposition of
penalties. In addition, the Commissioner imposed penalty of Rs.90 Lakhs

on the present appellant, who is the clearing agent and filed bills of entry

on behalf of M/s, Ashfa Himarc for import of the brass scrap. The said

order stands impugned before us.
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5. We make it clear that the appeal of M/s. Ashfa Himarc is not

before us. As such, we dealt with the cuky imposition of penalty of Rs.90
Lakhs on the present appellant, a CHA agent.

6. On going through the order of the Commissioner, We find not even
a whisper of any fraud attributable to the present appellant. There is
neither any discussion nor any evidence referred to by the Commissioner
attributable to the activities of the present appellant. We also note that
admittedly the import of brass scrap attracted nil rate of duty at the time
of their import and it was only subsequently when the export obligation
was not fulfilled by the importer #ad that the duty became payable on the
brass scrap. Subsequent activities of the importer in not fulfilling the
export obligations cannot be made a ground for holding the present
appellant as guiltjof any contravention of law so as to make him liable to
penalty. As such, we find no justifiable reasons to impose penalty upon
him. We accordingly set aside the penalty of Rs.90 Lakhs imposed upon
the appellant and allow his appeal with consequential relief.

( AxcBapa-wadhawa)

Member (Judicial)

( Mrathew John )
Member (Technical)




