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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi - 110 066.
COURT NO. 1V

Date of Hearing : 23.2.2011

Custom Appeal No. 126-127 of 2010

[Arising out of the Order-in-Original No. 04/10 dated 21.1.10 passed by
The Commissioner of Customs, New Delhi]

For Approval and signature :

Hon’ble Mr. Ashok Jindal, Member (Judicial)
Hon’ble Mr. Mathew John, Member (Technical)

1. Whether Press Reporters may be allowed to see : Yes
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of ! No
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lardships wish to see the fair N?@
copy of the order?
4, Whether order is to be circulated to the : No
Department Authorities?
M/s Onkar Internation=: Pvt. itd. Appellant
Shri Karn Vir Singh
Vs.
CC, New Delhi Respondent

Custom Appeal No. 177 and 179 of 2010

(Arising out of Order-in-Original No.4/10 dated 21.1.10 passed by the
Commissioner of Customs, New Delhi)

Shri Jayant Malhotra Appellant
Shri Ajay Kumar Gupta

Vs.
CC, New Delhi Respondent

Appearance :




Appeared for Appellant  : Shri B.L. Narasimhan with Sh. Tarun Chawla,
Advocates
Appeared for Respondent : Shri K.K. Jaiswal, SDR

Coram:
Hon’ble Mr. Ashok Jindal, Member (Judicial)
Hon’ble Mr. Mathew John, Member (Technical)

@Q“Q{ Order Nocﬂ\\o "\Oé/\\ ............. dated....‘.;)r...'..z.‘ [/

Per Ashok Jindal:

Two appeals are filed by M/s Onkar International Pvt. Ltd.
against the order of demand of duty along with interest and
imposing penalty and two appeals are filed by Shri Jayant Malhotra

owgt
and Shri A.K. Gupta Fg imposition of penalty under Section 114A of

the Customs Act, 1962.

2. The brief facts of the case are that the Appellant M/s Onkar
International Pvt. Ltd. imported cars under EPCG Scheme as service
provider under the Tour Operator category at concessional rate of
duty and were misusing the same, since the said imported cars
were not being used for the intended purpose. It was also alleged
that the export obligation with respect to two vehicles have been
fraudulently fulfilled from the foreign exchange earned from the air
ticketing services and even one of the two cars was sold in violation
to the conditions as laid down in EPCG Scheme and relevant
Customs Notification. Investigation was started. During the course
of investigation, the appellants submitted that as they have
obtained export obligation discharged certificate from the DGFT,

they have not violated the conditions of the notifications, hence the
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proceedings may be dropped. But a Show Cause Notice was issued
to the appellants for violation of the Foreign Trade Regulation Rules
which was adjudicated and demands were confirmed against the
main appellant and penalties were imposed on appellants as well as
the co appellants. Aggrieved from the said order, the appellants are

before us.

3. Ld. Advocate for the appellant submits that after the
fulfilment of export obligation, the appellant submits the application
for redemption of EPCG licences. The necessary foreign exchange
into the remittance service were duly issued by the authorised
dealer showing remittance of p% in foreign exchange and
same were submitted to the licencing authority, On being satisfied
with the fulfilment of export obligation, the licencing authority
issued export obligation discharged certificate and after getting the
EODC, the Customs Authorities cancelled the Bank guarantee and
the said vehicle was sold. In case of second vehicle the DGFT was
pleased to drop the Show Cause Notice after being satisfied %
export obligation has been duly discharged by the appellant. He
submitted that in respect of both the vehicles in question, the
appellants have discharged their export obligation as per the licence
issued under EPCG Scheme. Hence the proceedings under the
impugned Show Cause Notice are to be quashed. As the EPCG
licence were issued correctly and the appellants have discharged

the export obligation also correctly. To support his contention he




placed reliance on Air Travel Bureau Ltd. Vs. CC reported in

2010 (26)) ELT 78 (Del.).

4, On the other hand, Id. DR reiterated the impugned order.

5. Heard and considered.

6. After going through the submissions made by both the sides,
we find that in the impugned matter in hand before ugeiﬁ is a fact
on record that these cars were imported by the appellants under
EPCG Scheme and after discharging their export obligation the
DGFT has issued (EODC) Export obligation discharged certificate as
per EXIM policy. The casegagainst the appellantshave been made
out for violation of .Custom notification No. 44/2002 and 55/2003.
We have gone through the decision of Air Travel Bureau Ltd.
(supra) wherein the Hon’ble High Court of Delhi has confirmed the
decision of this Tribunal reported in 2009 (237) ELT 283 (Tri.-Del.)
wherein this Tribunal has held that the assessee have been able to
fulfil the obligation under EPCG licence which was the very condition
imposed in the said licence by DGFT. DGFT redeemed the licence
and has taken a view that the assessee has fulfilled their export
obligation. No doubt the opinion of the DGFT would not be
conclusive and any such certificate cannot/% the power of the
authority to reopen even a concluded matter, if it is shown that the
such conclusion was vitiated by fraud, concealment of facts or
ot sSeam
misrepresentation or misdeclaration which wds Lin thiet case.

Therefore, the matter was decided in favour of the assessee.
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Admittedly, in this case also there is no allegation against the
appellants that they have obtained export obligation discharge
certificate by way of fraud, concealment of facts or mis-
representation or mis-declaration. The certificate from DGFT was
after verifying the facts that the appellants have fulfilled the
conditions of the notification. Hence, following the decision of Air
Travel Bureau Ltd. (supra), we find that in these matters also the
appellants have been able to discharge their export obligation and
obtained the certificate from DGFT after following the provisions of
law. Accordingly, no case can be made out against the appellant for
violation of customs notifications. In view of the above
submissions following the decision of Air Travel Bureau Ltd.

2l the fou

(supra), we set aside the impugned order and allow W

appeals of the appeliants with consequential relief.

(Pronounced in open Court)

(Ashok Jindal)
Member (Judicial)

(Mathew John)
Member (Technical)
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