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TRIBUNAL, NEW DELHI, PRINCIPAL BENCH NEW DELHI

Date of Hearing:26.05.2011
Date of decision:26.05.2011

Customs Appeal No.199 of 2007-Customs

[Arising out of Order-in-Original No.CC(A)/005/ICD/D-11/2007 dated
6.2.2007 passed by the Commissioner of Customs (Appeals), New
Delhi.].

CC, New Delhi Appellant

Vs.
M/s.Venus Traders Respondent

For approval and signature:

Hon’ble Smt. Archana Wadhwa, Member (Judicial)
Hon’ble Shri Mathew John, Member (Technical)

1. Whether Press Reporters may be allowed to see v,
CESTAT (Procedure) Rules, 1982. ad

2. Whether it should be released under Rule 27 of the

CESTAT (Procedure) Rules, 1982 for publication Ne

in any authoritative report or not?

3. Whether Their Lordships wish to see the fair copy Seonr
of the Order?

4. Whether Order is to be circulated to the Departmental No
authorities?

Appearance: Rep. by Shri Amrish Jain, DR for the appellants.
Rep. by Shri Rohit Chauhan, Advocate for the respondent.

CORAM: Hon’ble Smt. Archana Wadhwa, Member (Judicial)
Hon’ble Shri Mathew John, Member (Technical)

{'iq) OrderNo .er?g..spﬁ. / l§.../Dated: 26.05.2011




Per Archana Wadhwa:

Being aggrieved with the order passed by the Commissioner of
Customs (Appeals) vide which he has accepted the transaction value but
has upheld the confiscation of the goods on violation of policy requiring
an import licence for import of worn clothings and has reduced the

4 Re Q5 000/—
redemption fine ?W@L and personal penalty to Rs.10,000/- in

respect of each bill of entry, Revenue has filed the present appeal.

2. After hearing both the sides duly represented by Shri Amrish Jain,
DR for the appellant/Revenue and Shri Rohit Chauhan, Advocate, we
find that the respondent imported worn clothings and other worn articles
of textile from M/s. M.K. Corporation and filed five bills of entries
declaring the value as US$ 0.45 per kg., based upon the invoice of the
foreign supplier. The adjudicating authority, after following the due
adjudication procedure enhanced the value of US$ to 0.60 per kg., based
upon the contemporaneous imports.

3. Aggrieved with the said order, the respondent filed an appeal there
against before the Commissioner of Customs (Appeals).

4. It was contended by the respondent that in respect of used and
worn clothings, there cannot be identical or similar goods. Inasmuch as
the old and used clothings are not standardised, the goods differing in
quality, country of origin, type of material used, etc. no reliance can be

placed on other contemporaneous bills of entries. They also contended




correct assessable value,
5. The Commissioner of Customs vide his impugned order allowed
the appeal by observing as under:-

“ As far as the enhancement of value of the imported goods is
concerned, there is substantial force in the submissions made
by the Appellants. The transaction value has been rejected by
merely mentioning a few bills of eéntry under which goods
were imported at Kolkata without giving any detail of the
goods, quantity, €xporter, country of origin, etc. The learned
Advocates had rightly contended that there cannot be any
identical nature of the goods or similarity in the goods
imported under two consignments when the goods are old
and used clothings. The quality and nature of such goods will
be different on account of various factors such as the fabric of
which the worn clothings were made of, the period for which
the clothings were used, etc. there is no proof that any sample
of the impugned goods was drawn and compared with the
sample of the goods imported under the relied upon bills of
entry. In absence of any comparison of the goods imported by
the appellants and the goods imported at Kolkata, it is wrong

to say that the goods were identical or similar.”




6. However, he upheld the violation of policy provisions requiring the
respondent to have a licence for import of the said goods. However, he
reduced the redemption fine and personal penalty in each case.

7. The said order of the Commissioner (Appeals) is impugned before

us.

8.  After hearing both the sides, we find that we have dealt with the
identical issue in the case of M/s Anshikha Overseas in Appeal No.
255-256 of 2008. For better appreciation, we reproduce the relevant

portion from the above mentioned order.

“Ld. DR appearing for the Revenue reiterates the
same very grounds and placed reliance on the Tribunal’s
decision in the case of M/s Kamal Traders Vs. CCE New
Delhi Vide Final Order No. 151/2006-Cus dated 7.4.2006.
However, on going through the said order, we find that it
stands recorded that the Appellants are not challenging the
confiscation of the goods and the value enhanced on the
basis of contemporaneous import made by other importers
from the same country. There is no discussion about the
fact that the old, used and worn clothing imported under
differential consignments cannot be held to be
contemporaneous inasmuch as the same could depend
upon a number of factors like the quality, quantity, type of
fabrics used, number of years to which the same have put
to use etc. In the absence of above details, it is difficult to
hold that the consignments in the present Bill of Entry and
the other relied upon bill of entries were identical and
hence contemporaneous. Further, the reliance on the
NIDB data by the original adjudicating authority cannot be
held to be in accordance with declaration of law and the
Tribunal’s decision in the case of M/s  M/s Gaitri




. . Exports refers (supra) would be fully applicable to the
facts of the case. Further more, we also find that there is
no allegation, much less any allegation to the effect that
any additional payments were made by the respondent to
their foreign supplier. In the absence of the same and in
view of our foregoing discussion, we find no infirmity in
the order of Commissioner (Appeals), in respect of the
valuation aspect. We find that the Commissioner
(Appeals) has rightly applied the precedent decisions to the
facts of the case and has rightly rejected the Revenue’s
stand on the assessable value of the goods. Accordingly,
we reject the appeal filed by the Revenue.”

9.  As such by following the ratio of the above decision, we find no

merits in the Revenue’s appeal and the same is accordingly rejected.

( Archana Wadhawa)
Member (Judicial)

( Mathew Jdhn )
Member (Technical)

Ckp.




