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CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL
PRINCIPAL BENCH : NEW DELHI
COURT ROOM NO.IIX

Customs Appeal Nos.571, 541/2008
(Arising out of the Order-in-Original No0.29/2008 dated 31.03.2008
passed by Commissioner of Customs & Central Excise, Delhi.)

For approval and signature of:

SHRI S. S. KANG, HON'BLE VICE PRESIDENT
SHRI MATHEW JOHN, HON’BLE MEMBER (TECHNICAL)

1. Whether Press Reporters may be allowed to see YM
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827
2. Whether it should be released under Rule 27 of the o Y
CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not ?
3. Whether Their Lordships wish to see the fair copy . e
of the Order?
4, Whether Order is to be circulated to the Departmental : 7(/(/5
Authorities ?
1.M/s.Sheel Chand Industreis
2.Anil Kr. Arora
...APPELLANT(S)
VERSUS
Commissioner of Customs, New Delhi
...RESPONDENT(S)

APPEARANCE
Shri S.K.Mathur, Advocate

FOR APPELLANTS

Shri K.K.Jaiswal, Departmental Representative (SDR)
FOR THE RESPONDENTS

CORAM:

SHRI S. S. KANG, HON'BLE VICE PRESIDENT
SHRI MATHEW JOHN, HON'BLE MEMBER (TECHNICAL)

DATE OF HEARING: 06.07.2011
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PER S. S. KANG
Heard both sides.

2. Appellant filed these Appeals against common adjudication order
No.29/2008 dated 31.03.2008.

3. Briefly stated the facts of the case are that M/s.Sheel Chand Industries
(hereinafter stated as importer) made import of goods and declared the
goods as Mixed Fatty Acid and declared the value as US $ 210 per M.T.. The
goods were provisionally released after taking samples. On the basis of test
reports which shows that the goods in question are palm Fatty Acid Distillate,
Revenue is Of the opinion that the importer hag mis-declared the description
of the goods and also mis-declared the value of the goods. The Show Cause

Notice was issued for demand of differential duty as well as for imposition of

odomphion -

penalties. The adjudicating authority confiscated the goods and allowed‘the
same on payment of redemption fine of Rs.Z,O0,000/-(Rupees Two Lakhs
only) and also enhanced the value from US $ 210 per M.T. 1o us ¢ 420 per
M.T. and also confirmed the differential duty and imposed penalties.
Contention of Appellant is that the test reports which is relied upon by the
Shondards I

Revenue of Sri Ram Institute of Research is based uponLa private website
therefore the same cannot be relied upon to say that goods in question are
palm Fatty Acid Distillate. It is also submitted that as samplesm to
C.R.C.L. and report is not complete therefore the finding of the adjudicating
authority that importer mis-declared the description of the goods is not
sustainable.

4, In respect of valuation the contention is that Revenue relied upon the
imports made by other importers in respect of palm Fatty Acid Distillate as

mentioned in Annexure 3 & 4 of the Show Cause Notice. As per Annexure 3 &

4 of the Show Cause Notice import from Malaysia and Sri Lanka origin
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respectively the price varies from US $ 170 per M.T. to US $ 450 per M.T.
and as per Rule 5 of Customs Valuation :-
B3 o : ! ol Y %5

Rule 50) : - s

YL ar‘-“-j .l{tus’ nale (4 maye Alba cne h’u“{—ﬂy‘“‘w Va,lu ?{‘ ML%G%MPW&J(
3—&6:1404. ‘?;(I(/(&_( ALauwreg b ,{gt-‘&uaft%d&waﬁ-(’wcd‘}lw‘m . % ,
5. The contention is that as the lowest value is US $ 170 per M.T. in case

of Palm Fatty Acid Distillate imported from Malaysia and US $ 200 per M.T. in

the case of goods imported from Sri Lanka hence in this situation the

declared price by the Appellant is much higher than the lowest price as per

Annexure 3 & 4 of the Show Cause Notice. Hence the demand is not

sustainable.

6. The Revenue relied upon the statements of the partners of the firm

that the actual price of goods is US $ 420 per M.T.. Revenue relied upon the

international bulletin to show that the price in the international market of

Palm Fatty Acid Distillate at more than US $ 400 per M.T.. Revenue also

relied upon the test reports which shows that goods in question are Palm

Fatty Oil Distillate. It is also submitted by Revenue that in the present case

the adjudicating authority invoked provision of Rule 8 of Customs Valuation

Rules.

7. We find that Appellant declared the goods as Mixed Fatty Acid and as
tegh aepat

per receipt, the goods were Palm Fatty Acid Distillate.

8. The test report shows that sample consiswtof four different types of

acids. For ready reference one of the test reports is reproduced below:-

TEST RESULTS

(As on received basis)

S.No. Tes Observed value Reported value Protocol
1. Palmitic acid (C16:0), % of total fatty acids 52.2 40-65 By GC
2. Stearic acid (C18:0), % of total fatty acids 3.4 3-8 By GC
3. Oleic acid (C18:1),% of total fatty acids 40.1 28-48 By GC
4. Linoleic acid (C18:2),% of total fatty acids 4.1 3-12 By GC
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was
9. The test report shows that the sample 45 of mixture of different fatty

acids therefore in these circumstances we find no ground to concludes that
the importer haq mis-declared the goods by declaring the same as Mixed
Fatty Acid. In respect of valuation we find that the Revenue has enhanced
the value on the basis of imports made as mentioned in annexure 3 & 4 of
the Show Cause Notice. In these annexures the Palm Fatty Acid is imported
at the lower price than declared by the importer. For sampie example in
annexure 3 the Palm Fatty Acid is imported at the price of US $ 170 per M.T.
and in annexure 4 the goods were imported at US $ 200 per M.T. as stated
above. As per the Rule 5 of Customs Valuation Rules in such a situation the
lowest value has to be taken for determination of the value of goods. In the
present case the lowest value is less than the value declared by the
Appellants. There is no evidence on record to show that the importer has
paid :%&&?\I/\g and above the &{declared to the supplier of the
goods. Therefore in these circumstances We€ find merit in the

g
contention/application. The impugned order is set aside and Appeals are

allowed.
(Dictated & pronounced in the open Court.)
{MATHEWJOHN, (S.S. KANG)
MEMBER(TECHNICAL) VICE PRESIDENT

sm/-




