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Per Rakesh Kumar:

The facts giving rise to these appeals are, in brief, as under:-
1.1 Mis. bEssar Steels 1ad, (hereinafter reterred to as "LSL') have a
manufacturing unit at Hazira, Surat. for manufacture of various steel
products including 11.R. Coils. They have a depot at L.udhiana which has
central excise registration as a registration dealer. On 11.01.99, during
the course ol road patrol, the preventive statl ol Division-I, Ludhiana
intercepted a truck bearing registration no.PIV-3271 loaded with 19.315
MUT. of HR. Coils in transit at G.T. Road. Ludhiana, On being asked,
truck driver Shri Piara Singh produced an invoice dated 30.12.98 issued
by ESL, Hazira in favour of M/s. Hero Cycles [.td.. Ludhiana {hereinafter
referred (o as the appellant). However, the driver told that the goods had
been loaded from the godown cum depot premises of ESL in Ludhiana
on 11.61.99 itsell and he was given invoice dated 30.12.98 for this
consignment. A statement of Shri Piara Singh was recorded in this regard

on the same date. Thereafler, the officers visited the depot of ESL at

[.udhiana and made inquiries with Shri i.S. Parmar. Depot Manager also
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confirmed to have dispatched the intercepted goods and also admitted that
they had not issued any invoice on 11.01.99 for the said consignment and
that he had covered the same censignment under an carlicr invoice dated
30.12.98. Since the goods were not covered under the proper documents,
the same were placed under seizurc as the same appeared to be hable for
contiscation. The officers also checked  the stock of ESL at Ludhiana
Depot and during stock checking, 60 H.R. Coils  weighing 1323.920
M.T. valued at Rs.1,85,07,786/- were found in excess of the balance as
recorded in RG-23 D register maintained at the depot and the same were
placed under seizure. A show cause notice dated 7.7.99 {or confiscation
ot the goods seized from the truck no.PJIV-3271 and the excess goods
seized [rom the depot was issued to [S1 which was adjudicated by the
Commissioner vide order-in-originai dated 24.4.2000,

After detection ot the excess stock at the depot of ESIL., the officers
initiated inguirics against Mis. Hero Cyeles Ltd. (the appellant) who
were o receive the HR Coils loaded in the Truck No. PIV327]
intercepted on 11.1.99. On checking the records of the appellants, it was
found that during the period 21.11.98 (0 30.12.9%, they had received 77
H.R. Coils from M/s ¥ESI.| Ludhiana through a local transperter, M/s,
National Goods Transport Carrier, Ludhiana. but there were no
corresponding entries in their RG-23 A Part-l register. The entries in the

RG-23 Part-l register of the appellant were showing the receipt of the

goods from M/s. ESI, Hazira. Inquiry was made with Mr. Jogendra




Singh, General Manager (Finanee) of the appellant and has statement was
recorded on 21.06.99 wherein he stated that L1:SI., Hazira had sent 77
H.R. Coils in excess of their requircments but they refused to accept the
same, that for this reason, ESL had to unload the materials in their depot
at Ludhiana, from where it was subsequently lifted by them through Mis.
National Goods Carrier and duc to this reason only, in the RG-23A Part-]
Register, the receipt of the materials had been shown from Surat and not
from Ludhiana Depot. Liowever. on enquiry. Shri 1.S. Parmar, In charge
of  Depot of  ESL at Ludhiana. in his statement dated 22.06.99
categorically denied having received the above 77 coils in their depot and
also thetr subsequent clearance therefrom.

.2 As the statements of Shri Jogendra Singh, General Manager
(Finance) of the appellants and Shri J.S. Parmar, Officer In charge of the
Sales Depot at Ludhiana of L:SL were contradictory, inquiries were
conducted with  Shri Sukhinder Singh Mann, Proprictor of National
Goods Carrter and Shri Mann in his statement dated 25.06.99 contirmed
having transported the said 77 HR. Coils from the premises of ESL,
lLudhiana to the premiscs ol the appellants under proper GGRs. When
specilically questioned about the invoices/documents, under which these
coils were transported, he submitted that they had been given some
photocopies ol carlier invoices of 1lazira Plant of I:S1.. Since 54 1IR

Coils had been received trom Hazira rail, inquiry were conducted with

the railway authoritics at Dhandani Kalan, Ludhiana when the ESI. Depot




s situated and it was found that a transporter, Shri Bhagwan Dass had
lifted the {IR coils from Railway yard to the premises of FSL's Depot.
Vis Timeo Steel Industrics, who were the  handhing agents of ESL.
Hazira for their Ludhiana Depot also contirmed having received the
goods on the instructions of Shri J.S. Parmar and Shri L.V.S, Verma of
the ES). Depot at Ludhiana. When confronted with the above cvidence,
Shri J.5. Parmar}who had earlier denied having received 77 1LR. Coils
from FSL, Hazira accepted having received the same in the depot. but
'
which had not been entered in their excise records. However, as per the
records, the appellants during the above mentioned period, had reccived
77 H.R. Coils from the factory of ESL at lazira, Surat under invoices
issucd by Hazira factory and on the basis of those invoices, Cenval credit
of Rs30.22774 had been taken. [nvestigations conducted by the
department indicated that the poods had been received from {.udhiana
depot of ESIL. and not from their factory at Hazira, while the invoices
covering the goods had been issued by the factory of ESL at Hazira. The
Department was, thercetore, of the view that the goods had actually been
received from Ludhiana Depot of ESL. which being a registered dealer,
should have sent the goods under the invoice issucd under Rule 57GG of
the Central Excise Rules, 1944 und only on the basis of those invoices,
the appellants could have been taken the Cenvat credit. The department

was, thercfore, of the view that Cenvat credit amounting

Rs.30.22,774/- taken on the basis of the invoices issued by ESL., Hazira




had been wrongly taken. as the goods had not been supplied by Essar,
Hazira to the appellant but had been supplied by £5L. Ludhiana.

1.3 In the course of the scrutiny of the records of the appellant, it was
also found that the Cenvat cradit amounting to Rs.7.32,490/- had been
taken on the basis of original copies of the invoices issued by ESIL. while
it is only the duplicate copy of the invoices which is valid document for
availing Cenvat credit. As per the provisions of Rule 56G(6} of Central
Excise Rules, 1944 credit could be taken on the basis of original copies of
invoices if the duplicate copies of the invoices had been lost and the
Asstt. Commissioner was satisfied about the loss of the duplicate copies.
But in this regard, no such evidence is available on record 1o show that
the appellant had satisfied the jurisdictional Asstt. Commissioner and no
orders had been passed by the jurisdictional Asstt. Commissioner
permitting the avaiiment of cenvat credit on the basis of original copics of
the involces.

.4 [tis in view ol the above facts that a show cause notice dated
1.12.2003 was issued to ESI. {Sales Depot), Ludhiana, Hero Cycles, G.T.
Road, ludhiana (Appellant), M/s. National Goods Carrier, Ludhiana and
M/s Timco Steel Industries, ludhiana tor — (a) recovery of Cenvat credit
amounting to Rs.37.55,264/- under Rule 571 (1) of Central Lxcise Rules,
1944 along with interest under Rule 571(5) of Central Fxcise Rules, 1944

Irom the appellant; (b) imposition of penalty on the appellant under Rule

37 1(4) Rule 173Q (1} of Centraf Cxcise Rules, 1944 for suppressing the




materials facts with a view to take irregular Cenvat credit; and (c)
imposition of penalty under Rule 209A of Central Excise Rules, 1944 on
ESL Sales Depot, Ludhiana; Mis. Timco Industries Ltd. and Mis.
National Goods Carrier, [.udhiana.

1.5 The show cause notice was adjudicated by the  Asstt
Commissioner vide order-in-criginal dated 13.08.2004 by which the
Modvat credit demand of Rs.37.25264/- was confirmed against the
appellant company along with interest at the applicable rate; (b) penalty
of Rs.37.55,264/- was imposed on the appellant company under Rule 37
[(4). and 1730 ol the Central Excise Rules. 1944; (¢) penalty of Rs.38
Lakh was imposed on ESL., [udhiana under Rule 209A of the Central
Excise Rules, 1944; {d) penalty of Rs.5 Lakh was imposed on M/s.Timco
[ndustries. Dhandari Kalan. L.udhiana under Rule 209A of Central Bxcise
Rules, 1944; and {e) penalty of Rs.10,000/- was imposed on M/s.
National Goods Carrter, Lucknow under Rule 209 A of the Central
t:xcise Rules, 1644,

1.6 On appeal. the Commissioner {Appeals) of Central lixcise,
Ludhiana vide Order-in-Appeal No.686/CCL/  dated 30.12.2008 while
upholding the denial of Cenvat credit of Rs.37.53.264/- and confirming
its demand, set aside the demand of interest and imposition of penalty on

the ground that the entire disputed amount of' Cenvat credit had been paid

back by the appellants even belore the issue of show cause notice and,

therefore, in view of the Iribunal’s judgement in CCE Vs, Machino




Montell India Limited reported in 2004 (168} EIT 466, the question of
imposing penalty and recovery of interest does not arise. While the
appellant M/s. Hero Cycles 1.td. filed appeal No. E/1294 of 20035 against
the part of the Commissioner (Appeals)’s order upholding the Cenvat
credit demand, the Department has filed appeal No. E/1313 of 2005-Ex.
against the part of the same  order of the Commssioner (Appeals) setting
aside the order of the interest and penalty.
2. These appeals were heard on 16.6.2010. Both the sides were
dirceted to file written submissions, While the appellant’s written
submissions were received on 23.6.2010, the department’s written
submission were received on 15.7.20110),
2.1 Shri M.P. Devnath, Advocate, Id. Counsel for the appellant, raised
the following points in the written as well as oral submissions.
(1) As regards the denial ot Cenvat credit amounting to
Rs.30.22.774/- the same has been wrongly denied in view of the
following:-
(a) the appeliants manufacture CR Coils and CR sheets for which
the raw material is H.R. Coils which were purchased from various
manufactures like ESI. SAIL, TISCO, ete. So far as purchase of
H.R. Coils from ESL is concerned, the appellants received the
goods — HR. Coils at their factory gate dircetly trom ESL, Hazira,

Surat and at the same time also from their Depot at Ludhiana, The

invoices issucd by ESI. mention various particulars like quantity,
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weight. vehicle no. cte. The security statf at the factory gate also
verified whether the identication number of the coils given in the
invoice tallied with the identification No. on the goods received.
Thercalier the appellant received the goods after making entries in
the Inward Regisler maintained at the factory gate and also entries
in the RG-23A Part-[ giving details of the quantity ol HR Coils,
invoice number, ete. The show cause notice alleges that since the
poods have been received from the depot of ESL at Ludhiana
depot. the cenvat credit  would be admissible only if the goods
were accompanied by an invoice issued under Rule 57GG by ESL,
l.udhiana while the credit in this case had been taken on the basis
of the invoices issued by the Hazira factory at ESL. This
conlention of the department is incorrect.

(b}  There is no dispule about the duty paid nature of the H.R.
Coils, in question. They were received in the factory premises of
the appellant and their utilisation for manufacture of the tinjshed
products is not in dispute. [t is also not in dispute that the inputs
recelved are in agreement with the invoices issued by ESI., Hazira
and the invoices showed the payment of duty on the goods.
Similarly, there is no dispute that the invoices indicate the name of
the appellant  |[M/s Hero Cycles Limited (C.R. Division),

Ludhinana| as the consignee and the final product manufactured

out ot HL.R. Coils were cleared on pavment of duty. The dispute is
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only with reference to the invoices on the basis of which the credit
has been availed by the appellant. While the HR Coils had been
received from the depot of ESL at Ludhiana, the credit has been
taken on the basis of the manufacturer’s invoices pertaining to the
same poods and hence, the credit taken is in accordance with the
law.

(¢)  The goods H.R. Coils received by the appellants are covered
by the invoices issued by ESL., Hazira, which arc a valid document
for availing the Cenvat credit. In view of this, just because the
goods dispatched trom the factory of ES]. were first unloaded at
their depot at Ludhiana and from there the same werc subsequently
transported to the appellant’s factory, the credit cannot be denied
on the ground that the same could be taken only on the basis of the
invoices issued by the ESL's depot under Rule S7GG of the
Central Excise Rules, 1944,

(d) In the impugned order-in-appeal the Commissioner
(Appeals) has given a clear cut finding that in the instant case the
fact that the goods cleared by I:Sl., Hazira were first unloaded in
the factory premises of the appeliants from where the same were
(ransported to the factory of the appellants, is not in dispute. The
Addl. Commissioner by the impugned order-in-original has also
given a finding that the officials at ESL's depot at Ludhiana

admitted the fact of having received and dispatched the 77 coils
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only when enough evidence was collected by the department and
that the appeliants received the goods from Ludhiana sales depot of
ESI. but mis-stated and suppressed (he fact in the RG23A Part-I
Register and showed the receipt from [ESL's manufacturing plant
at Havira, with the sole purpose ol evading payment of duty. When
it 1s undisputed tact that when 77 HR Coils manulactured by LSL.,
Hazira had been dispatched by the [Hazira Factory 1o Ludhiana
under its invoices issued to the appellants, but the goods, instead of
being directly unloaded al the appeltant’s factory, were first
unloaded at ESL’s depot at Ludhiana, from where the same were
subsequently recetved by the appellants and when the appellants
for this reason have taken Cenvat credit on the basis of the invoices
issued by the llazira factory of ESL and have also shown the
receipt of the goods from Hazira factery of 1SL, there is no
justification for denying the Cenvat credit just on the ground that
the movement of the goods from depot to the appellant’s factory
should have been under the invoice issued by the depot of the ESL
at Ludhiana under Rule 37GG and the credit should have been
taken only on the basis of those invoices.

(¢} A perusal of the provisions ol Rule 57A read with Rule 37 G
of Central Excise Rules clearly establishes the fact that Rule 57A is

substantive ruie which has to be fulfilled for availing credit and

Rule 57 G lays down the procedure o be followed and the
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documents on the strength of which credit can be availed by the
manufacturer. In this case, there is no dispute about the receipt of
77 coils, their entry in RG-23 Part.] and the fact that the HR Coils
were duty paid and had been received under the manufacturer’s
invoice showing the appellant’s name as consignee. There is no
dispute that the invoices issued by the manufacturer are valid duty
payving documents and the goods received had been utilised for
manufacture of the Minished products, which had been cleared on
payment of duty. In view ol this, there is no justification for
denying the credit of Rs.30,22.774/ in respect of 77 HR Coils.

(N The Hon’ble Supreme Court in the case of Union of India
Vs. Marmagoa Steel Ltd. reported in 2008 (229) EL.T 481 (8C)
has held that when the goods imported by M/s. Lssar Gujarat Ltd.
were transterred directly Lo the assessee from the port and the bills
of entry produced by the assessee indicated that Mis. Essar Gujarat
Limited had paid duty at the time of import, the credit cannot be
denied. The ratio of this judgement of the Ton'ble Supreme Court
is squarely applicable to the lacts of this case. In addition to this,
Hon’ble Punjab & Haryana High Court in the judgements of
CCE, Delhi-1tL Vs, Bright Brothers Ltd. reported in 2009 (236)
ELT 660 (P&H), CCE, Jalandhar Vs. J.C.T. Limited reported

n 2009 (234) ELT 47 (P&H) and CCE, Dclhi-1II, Gurgaon Vs,

Myron Elcetricals Private Limited reported in 2007 (207) ELT
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664 (P&H) have held that substantive benefit cannot be denied
due to minor technicalities. The ground on which the Department
has denied the Cenvat credit of Rs.30,22,774/- in respect of 77 HR
Coils are purely technical grounds.

(2)  As regards the denial of credit of Rs.7.32,490/- on the

ground thal the same had been taken on the basis of original copies

of the invoices, the impugned order upholding the denial of this
credit s not correct in view of the following:-

(a)  When there 1s no dispute about duty paid nature of the poods
and the receipt of the same in the factory and their further
use in the manufacture of linal product. the mere fact that
they are not in possession of the duplicate copy cannol be a
ground to deny credit Lo the appeilants. It is not the case of
the department that the appellants have availed credit both
on the original as well as also on the duplicate copies of the
INvoice.

(b) The appellants can cxecute an indemnity bond to the
department stating that they will not take credit if'a duplicate
copy is found available with them. It is settled position in
law that credit shoutd not be dented on minor technicalities.

(c)  The issue is also scttled by the tlon'ble Punjab & Haryana

High Court in the case of Commissioner of Central Excise,
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Ludhiana Vs. Ralson India Ltd. reported in 2006 (202)
ELT 759 (P&H).

(3)  In this case, the show cause notice dated 1.12.2003 denying
the Cenvat credit had been issued for the period from 21.11.98 to
30.11.98 by invoking the cxtended period under proviso to Section
11 A1} of the Central Excise Act, 1944, The longer pertod is not
applicable to the Department as the Department was aware of the
fact that the appellants have been availing credit on the basis of the
manufacturer’s invoices issued by ESL as well as ESL. s depot at
[Ludhiana. The appellant had been filing the monthly RT-12 returns
along with the invoices every month showing the receipt of various
inputs under the cover of the documents under which the same
were received and the inveices in dispute were submitted along

with RT-12 returns.
(4)The lapse committed by the other party by not issuing an
invoice from its depot cannot be taken as a ground to allege
suppression on the part of the appellants with an intent to evade
payment ol duty. It does not materially alter the casc as against
the appellants whether the input manutacturer issues an invoice
from his factory or his depot issucs the invoice as registered

dealer. In either case, the appellants would be entitled to the

cenvat credit.
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(5)When no Cenvat credit is recoverable from the appellant,
there is no question of any intention on the part of the appellant
to evade payment of duty and imposition of penalty on them.

2.2 Shri V. Choudhary, Id. Departmental Representative in his

oral as well as wrnitten submissions, submitted as under:-

{1) Cenvat credit of Rs.30,22.774/- in respect of the 77 HR
Coils received trom the ESI. has been denied as the same
had been taken on the basis of the invoices issued by ESL
Havziara, Surat, whereas the goods were received Irom ESI's
Depots at Ludhiana. Since the goods had been received from
l.udhiana depot, the sume should have been (ransported
under the cover of invoices issued by the sales depot under
Rule 537G as registered dealer and the cenvat credit could
be taken only on the basis of those invoices issued under
Rule 57GG. When the goods dispatched by ESL, Hazira,
had not been received by the appellants directly, they could
not take credit on the basis of the invoices issued by ESL,
Iazira.

(2} The law mandates that duty paid goods must travel under the
cover of valid duty paving documents and cenvat credit is
admissible only when the inputs are received under

corresponding invoices. [In this case, the records establish

that cenvat credit has been taken on the basis of Invoices




(4)
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directly reccived {rom the manulacturer ie. ESL Hazira and
the appellant had failed to substantiate through any material
(transport documents} that goods were also received directly
[rom Hazira along with the invoices.

The cenvat credit of Rs.7,32,490/- has been denied as the
same was taken on the original copy of invoices issued by
M/s. SAIL. As per the provisions of Rule S2A(3), during the
relevant period, duplicate copy of the invoice was the
specilted document for taking modvat/cenvatl credit. Rule
S7G(6) lays down that the credit can be taken on the basis of
original copy In case of loss of duplicate copy, provided the
loss of duplicate copy was reported to the jurisdictional
officer and necessary procedure was followed for taking
credit on the basis of original copies. In this case, neither the
loss of duplicate copy of the inveices was reported nor any
such permission was obtained from the department.

[t is well scttled law that credit can be taken only on the
basis of specified documents prescribed by law. In this
regard, reliance is placed on the judgements of the Larper
Bench of the Tribunal in the case ol CCE, Delhi Vs. Avis
Electronics Pvt. Ltd. reported in 2000 (117) ELT 571
(1.B) and of the High Courts in the cases of Executive

Engineer Vs. ACCE Ujjain reported in 2008 (224) ELT
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219 (MP-HC) and S.K. Foils Ltd. Vs. CCE, Delhi-Ti
reported in 2009 (239) ELT 395 (P&H HCQC).

{5) In view of the above, the impugned order of the
Commissioner {Appeals) upholding the Cenvat credil
demand is correct,

{(6)  As regards the penalty and the interest, in this case just
because the entire disputed amount had been paid prior to
the issue of the show cause notice. the penalty and interest
can not be waived. The judgement of the Larger Beneh of
the Tribunal in the case of CCE, Dethi Vs. Machino
Montell (supra) is no longer a good law as the same has

vt @A
been reversed by the Punjab & Haryana ~  the judgement
YRR le.i.x .........................................
In view of this, the Commissioner (Appeals)'s order setting
aside the interest and penaity is not correct.

3. We have carcfully considered the submissions from both the sides
and peruscd the records.
4, The first point of dispute in this case is regarding taking of Cenvat
credit amounting to Rs.7.32 490/~ on the basis of the original coptes of
the invoices. The Department’s contention is that as per the provisions of
sectton S7A(3) read with Rule 57 G(6), cenval eredit could be taken only

on the basis of duplicate copy ol the invoice and under Rule 370(6) the

credit could be taken on the basis of original copy only if the duplicate
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copy is lost in transit and intimation regarding the same has been given to
the Asstt. Commissioner and he is satisfied that the inputs had been
received in the factory, while in this case, the credit on Lhe basis of
original copies of the invoice had been availed without following the
procedure prescribed under Rule 37G(6). There is no dispute about the
fact that the appellants have not given any reason as to why the duplicate
copy of the invoice is not available and why the credit was taken on the
basis of the original copy of the tnvoices. There is also no dispute that the
loss of duplicate copy of the invoice was never reported to the
Department and no permission for taking the credit on the basis of the
original copies had been obtained from the jurisdictional Asstt.
Commisstoner. The Larger Bench of the ‘Tribunal in the case of Avis
Electronies Pvt. Ltd. (supra) has held that the Tribunal is not to
supplement or add words to the Rules and when a particular thing is
directed 10 be performed in a manner prescribed by Rules, it should be
performed in that manner itself and not otherwise and accordingly, has
held that Cenvat credit cannot be taken on the basis of original copies of
the invotces unlc::_'s the loss of duplicate copy is reported (o the
junisdictional Asstt. Commissioner and the necessary permission has been
taken for taking Cenvat credit on the basis of the original copies of the
invoices, [n view of the settled legal position on this issue, we are of the

view thal the credit amounting 10 Rs.7.32.490/- taken on the original copy

of the invoice has been rightly denicd and there is no infirmity in the
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impugned order of the Commissioner (Appeals) upholding the denial of
credit and confirmation of its demand.

5. Coming to the denial of credit amounting to Rs.30.22,774/- in
respect of 77 (LR, Coils, we lind that the Commissioner (Appeals) in
page 3 of the impugned order-in-appeal has given a finding that in this
case. the fact that the goods cleared by ESI.. Hazira were al first
unloaded in their depot premiscs situated at Ludhiana, from where the
same were subsequently transported to the factory premises of the
appellant is not in dispute. The Addl Commissioner in para 24 of the
arder-in-original has also given a finding that though carlier the [ .udhiana
depot denied having received the consignments of 77 HR Coils
despaiched by their Hazira factory which had bcen consigned to M/s
llero Cveles Limited (the appellant), subsequently, they admitted the fact
of having received those and despatched the same 1o the appellant and
that the appellant received the goods Trom the sales depot ot l.udhiana.
From this, it is clcar that 77 1R Coils, in question, the cenval credit
involved on which is Rs.30.72,774/-, had originally been despaiched by
ESL. Hazira under their invoices to the appellant. But due to some
reasons, the goods were first unloaded at the FSL. depot at Ludhiana,
from where the same were subsequently despatched to the appellant’s
factory. If the appellant had received the goods directly from Hazira
faciory at l.udhiana under their invoices. lhere would have becn no

dispute about the cenvat credit on the basis of the invoices issued by the
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Hazira factory of ESL. The department’s contention is that since there 1S
evidence on record showing that the goods dispatched by 1:SL. Hazira to
the appellant under their invoices were first been unloaded at their depot
and the appellants received the poods only from the depot, the Ludmana
depot of ESL. should have issued the invoices in respect of those goods
under Rule 57GG as registered dealer and it is only under thosc invoices
that the appellant could 12ken the Cenvat credit. We do not agree with this
view of the department, as when there is no dispute about the fact that
the goods. in question, had been dispatched by Hazira factory of ESL
under their invoices to the appellant and the invoices were in the name of
the appellant and due to some Teasons. poods were first unloaded at
ESL's Ludhiana Depot and were redespatched to the factory of the
appellant, Cenvat credit to the appellants on the basis of the invoices
issucd by the Hazira factory of the (:SL can not be denied. Non-issue of
invoices by the Ludhiana depot of Ussar under Rule 57GG is only a
minor technicality for which the Cenvat credit cannot be denied when
neither authenticity of the invoices issued by the Hazira factory of the
ESL to the appellants is disputed nor the receipt of the goods covered
under those invoices by the appellants is disputed. In view of this, the
impugned order upholding the Cenvat credit demand ol Rs.30,22,774/ in
respect of the 77 H.R. Coils is not sustainable and the samc is set aside.

6. As regards the Commissioner (Appeals)’s order scuting aside the

interest and penalty, we find that he has relied upon the judgement ol the
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Tribunal in the €ase of Machino Montell (I) Ltd. reported in 2004
(168) ELT 466 { Tribunal-LB). However. this judgement of the Tribunal
is no longer a good law as the same, on a reference appeal having been
filed by the Department, has been set aside and reversed by the Punjab &
{laryana fligh Court yide judgement reported 10 2006 (202) ELT 308
(P&H). In view of this. the appellants would be liable tor interest under
Rule 12 of the Cenvat Credit Rules read with Section 11 AB ol the
Central Lxcise Acl, 1944 on the demand of Cenvat credit of Rs.7,32,490/-
_Similarly, since this credit has been wrongly taken, the appellants would
be liable for penalty and accordingly, the order-in-original imposing
penalty on this count is restored. Ilowever, looking to the quantum of
Cenvat credit demand, which has been upheld, the quantum of penalty 18
to be reduced.

7. In view of the above findings while the impugned order upholding
the Cenvat credit of Rs.30,22.774i- s sel aside, the part of the order
upholding the Cenvat credit of Rs.7.32.490/- is upheld. As discussed
above, the impugned order setting aside the interest and penalty on the
ground that the entire disputed amount of Cenvat credit had been paid
prior 1o the 1ssue of the show cause notice, is also sct aside and in this
regard, the order-in-original is restored. f\écordingiy.-intt;resl under Rule
12 of the Cenvat Credit Rules read with Section 11 AB would be payable

on demand of Cenvat credit of Rs.7.32.490/-, which has been upheld.




" Resides this, penalty

appeals stand disposed of as above.

13

of Rs.2 lakhs is imposed on the appellant.

The

{ R.M.S. Khandcparkar )
President

( Rakesh Kumar )
Member (Technical)




